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111 Tuesday, lSthJune, 1999
[2] (10.30 am)
131 MR JUSTICE LADDIE: Yes.
141 Opening Submissions by MR COX
(5] MR COX: May it please you,my Lord, I appear on behalf of
161 the claimant, togetherwith Ms Lindsey Lane andmy
171 learned friend,Mr Geoffrey Hobbs, together with
181 Mr Philip Roberts, appears on behalf of the defendant.
191 My Lord, I hope and believe that yo.ur Lordship has

11 OJ had copies 'of the skeleton arguments, the various
1111 reading lists, chronologies and bundles of authorities
1121 but there are, before entering into the substance of the
1131 matter, a number ofpreliminaries which I have to
1141 trouble yo.ur Lordship with. Unless yo.ur Lordship has
[15] any other particularmatter, may I introduce those to
[16] yo.ur Lordship now? ·
1171 MR JUSTICE LADDIE:Yes.
[181 MR COX: My Lord, they are contained in brief at the end of
(181 the claimant's outline of argument at pages 42 and 43.
rzq May I first dealwith page 43 but I am reminded that
1211 before I do, I ought to tell yo.ur Lordship one thing.
1221 MR JUSTICE LADDIE: Can you repeat,where do I find it?
'23! MR COX: I beg yo.ur pardon, yo.ur Lordship has the
1241 page numbers that I will not. ·
125J MR JUSTICE LADDIE: I amquiteprepared tolookatpage42,
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111 if I had one.
121 MR COX: Yes,paragraph23andparagraph24,thatsho.uldbe
[3l an accurate guide. I apologise. Do yo.u have a '
14a paragraph 23 and 24?
15] MR JUSTICE LADDIE: I do.
161 MR COX: I am very grateful. My Lord, it is paragraph 24
[71 that Iwanted to go to first but before I

0

do, I am
.---.. 1s1 reminded of something I should have toldyour Lordship

[9] straightaway; that is, Ms Lane and I do not represent
11 OJ the companywho are defendants to the co.unterclaim.The
1111 company is at the moment, as I .understand it, witho.ut

' '1121 representation in co,urt.
1131 MR JUSTICE LADDIE: It has gone .up the spo.ut, has it not?
1141 MR COX: No, it has not. It is still in existence and its
1151 secretary, as I understand it, is on his way this
1161 morning but has not yet arrived.
1171 My Lord, it is tr.ue to say that originally those
[1811 instructingme and I, as I .understand it, were
1191 instructed on behalfof the company but some time ago
[2q notice was served changing that situation, so that the
(21( position is that the company is witho,ut any
1221 representation. It will only be able to be represented
(231 by its company secretary and he is not here.
1241 My Lord, I regret to inform yo.ur Lordship that but
1251 it may affect what yo.ur Lordship thinkswe should do in
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111 the next fewminutes. I am informed that he is on his
121 way from Liverpool Street.
(3J MR JUSTICE LADDIE:What is the first application that we
141 have to deal with?
151 MR COX: The first is an application for extension of time
16:J to serve -
171 MR JUSTICE LADDIE: That is not going to affect him.
181 MR COX: No,we can deal with that.
19J MR JUSTICE. LADDIE: Let .us dealwith that.
(10]

(111
MR COX: Thank yo.u verymuch.
MR JUSTICE LADDIE: Sitdown,MrCox.MrHobbs,wehavehad

1121 amonth to see this.Why should it not go in?
1131 MR HOBBS: Yo.ur Lordship has read it, I think.
1141 MR JUSTICE LADDIE: I have it available, I think I may have
1151 read it at home but I have lost the file.Why should it
[16] not go in?
1171 MR HOBBS: I agree.
1181 MR JUSTICE LADDIE: Right. Paragraph 24.
1191 MR COX: Paragraph 23.Thismaybe somethingyo.urLordship
[20J decides that can be dealt be equally swiftly. One can
1211 see that there may be an argument to wait .until I have
1221 opened.
(23J MR JUSTICE LADDIE: Couldbe.Icannotforcethedefendants
1241 to p.ut anywitnesses in the witness-box,We have got
(251 rid of Star Chamber, it is a great mistake, but I cannot
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(11 force him to put witnesses in the witness-box.
121 MR COX: I am not asking your Lordship to do that. What
[31 I am asking your Lordship to do.
14! MR JUSTICE LADDIE: Is to grumble.
[Sl MR COX: No, not to grumble.What I am asking for is that
(6] your Lordship should say that these hearsaynotices
171 should not entitle witnesses to be read and that these
[8] witnesses should attend for cross-examination.That, as
[9] I understand, your Lordship can say.

110J MR JUSTICE LADDIE: Do I have the power to stop somebody
(111 relying on a hearsay notice?
(12] Let me put it to you this way, Mr Cox: two things
(13] appear to me to arise: out of the fact that there are
(141 Civil EvidenceAct Notices filed in respect of 12 out of
(15] the 14 witnesses, including, as far as I can see, every
[16] witness referred to in the defendant's skeleton
[171 argument. Ii they intend to run a defence but are not
(HI! prepared to put up the witnesses to be cross-examined,
(19] I will inevitably construe that against them.
(20j Secondly, if they decide: to say to you, "We are
(211 not sure: who we are going to call, if anybody", and you
(22) have to proceed - you must therefore proceed on the
(23] basis that you must prepare to cross-examine all of
(24! them, if, at the end of the day, theywithdraw some of
(25] those: witnesseswithout having given you adequate notice
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111 in advance, that will no do.ubt have consequences in cost
[2] which will be visited on them, whatever the outcome of
[31 this case.
141 The idea that yo.u are not sure you are going to
[5] see any witnesses at all .until 30 seconds before they go
[6] into the box is not an attractive way of conducting
(7] efficient litigation but I do not see that we can do
[81 anything about it at the moment.Mr Hobbs knows about
[9] these things; he knows what the consequences will be if

1101 he plays hard to get. Do we need to go any further than
(11] that?
1121 MR COX: We do not.
(131 MR JUSTICE LADDIE: Now everybody is sitting down.
[14] MR COX: Yes, my Lord, I amjust anxious aboutMr Gill, who
[15] is on his way from the company.
116J MR JUSTICE LADDIE:What time is his train supposed to
(17] arrive?
(18] MR COX: I am told he was at Liverpool Street halfan ho.ur
[19] ago. I do not know whether those instructing me are
(20] able to give me a better .update than that. I think he
1211 has probably arrived.
(22] MR JUSTICE LADDIE: Is this Mr Gill?
- ,231 MR COX: It is.

1241 MR JUSTICE LADDIE:Mr Gill, wo.uld yo.u like to take a seat
(25] somewhere in the front row?Yo,u will be happy to know I (25] through in great detail the nature of the case that we

Pages

111 that nothing of any significance has happened in the
[2] first ten minutes or so of the trial.Yo.u have missed
131 nothing.
141 Now thatMr Gill is here, we can carry on.
[5] MR COX: We can. My Lord, there are one or two other
[6] matters which I have not had a chance to discuss with
[7] Mr Hobbs, raised in his skeleton argument.They need
[81 not detain .us rr
191 MR JUSTICE LADDIE: Aie they the questions ofwhichpassages
[10] I should notionally cut out]
1111 MR COX: Exactly. I was rather hoping that Ms Lane and
[12] Mr Roberts co.uld get together with a blue pencil.
(13] MR JUSTICE LADDIE: Doyo.uwant to do that now? Dowewant
[14] to continue? The trouble with all of this, Mr Hobbs, is
[15] that if I was a j.ury the damage has been done, because
(16] I have read it all. On the contrary, from yo.ur point of
1171 view, it may have exactly the reserve effect; it may be
[18] that it makes me think that they are all hysterical.
119J MR HOBBS: It may do,my Lord.
1201 MR JUSTICE LADDIE: Does it make much sense cutting out
1211 things like this?
(22] MR HOBBS: Yes, it does. One cannot do this to the nth
(23J degree, but it does, because it p.uts down a clear marker
[24] as to what is not in iss.ue for the purposes of
(25] cros~xamination. I am going try, as I always try, to
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(11 focus on matters that I believe to be relevant. I know
(2] from past experience that my view of what is relevant
(31 does not coincide necessarily with everyone else's. It
141 does help to have some clear guidance as to what we can
[5] agree is not relevant.
(6] My learned friend has been kind enough to indicate
[7] his initial batting order and that can be done over the
(8] short adjournment.
19J MR JUSTICE LADDIE:We do not need to stop now.

1101 MR HOBBS: No, we do not.
1111 MR JUSTICE LADDIE: Your junior and Mr Cox's junior can set
(12] about extracting bits which are offensive to you.
(13J MR HOBBS: My Lord, yes.
(14J MR COX: We really are moving very swiftly indeed.
(15] MR JUSTICE LADDIE: Would you like a judgment now?
(16] MR COX: I am afraid I have not provided my skeleton on disc
(17] but I will, if it will assist your Lordship.We will do
(18] that today. I apologise for not having done so before.
[191 MR JUSTICE LADDIE: As I think your clerk was told my clerk,
(20] I would like to have, if it is available, the pleadings
(21] and the witness statements on disc as well.
(22] MR COX: We will do our verybest to achieve that.
(23] I know your Lordship has had the outline and,
(24] therefore, it would probably be redundant for me to go
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[11 set out there.There are a number of matters which, by
(21 way of amplification and examination of certain parts of
(31 the discovery, I would like your Lordship to have in
141 mind prior to embarking upon hearing the evidence.
ISJ MR JUSTICE LADDIE: Can I tell you what I have done in the
[6] way of reading because I have not read all of the
(7] matters in the reading guide, particularly in view of
(8] the defendant's statements that they might not call 12
(9] of their 14 witnesses.You can take it that I have not,
(1 OJ so far, paid a great deal of attention to the
(11] defendant's witnesses of fact. I have skim-read the
(12] experts' reports. I was not going to get excited over
(13] people who are not going to be called.
(141 MR COX: I am grateful for that.
[15J MR JUSTICE LADDIE: Secondly, even on the basis of material
(16] that I have seen, I think it would be advantageous for
(17] you to encapsulate your client's case to me on the
(18] nature of the proposal he put forward because, by the
(19] time you have got through the experts' reports, there is
(20] an awful lot of jargon about and you can end up, I think
(21] in all of these things, either idc:ntical or quite
(221 different and at some stage I will have to distinguish
[231 between them.
(241 MR COX: Your Lordship will be familiarwith the story of
(25] Moses before Pharaoh and his difficulty in persuading
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111 Pharaoh of the authenticity of the miracles that he
12J wrought because of the similar tricks able to be
(3] performed by the magicians. It may well be that the
141 distinction between the authentic and the parallel, but
[5] not the same,is a fundamental part ofyo.ur Lordship's
[6] judgment in this case.
[7] My Lord, may I deal with fT
(8J MR JUSTICE LADDIE:J,ust so that I have it right, as
[9] I .understand yo,ur case, yo.u do not object, so to speak.

11 OJ Let .us see if I have the outline right.There are, in a
1111 breach of confidence action, at least as yo.u p,ut
1121 forward, the following: there has to be information
[13] which is capable of being treated as confidential. It
[14] has to have been communicated to the defendant and it
(15] has to have been misused by the defendant in one way or
[16] another.
1111 As I ,understand it, yo.u do not lay claim, or yo.ur
[18] clients do not lay claim to originality in the patent
[19] sense for their project.They say that even if
(20] individual features are discernible elsewhere, the
1211 package as a whole, whatever that package may be, is
[22] sufficiently non-trite to be capable of being the
_23] subject of a breach of confidence action.
1241 MR COX: Exactly.
(25] MR JUSTICE LADDIE: It does not have to be inventive but if
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[1] pleadings and MrHobbs' helpful outline that if it is
(2] capable of being confidential information it is accepted
(3] that the circumstances gave rise to an obligation.
141 I see that from the various written forms of the setting
(5] out of their case that they have put forward.
(6] Your Lordship, I think,will not, unless I am much
[7) mistaken, be considered with confronting that issue.
(8] The essential issues that -
(91 MR JUSTICE LADDIE: That is not quite right.

[10] MR COX: Subject obviously-
I111 MR JUSTICE LADDIE: Because although MrHobbs may concede
(12] that the transmission - let us leave that to one side.
(13] The third point is whether or not it is being used.
(141 MR COX: Yes.
[15] MR JUSTICE LADDIE: Once again, the question of whether or
(16] not the features in the package handed over were unheard
[17] of before, completely new or not, may throw light upon
(18] the defendant's case that they got it somewhere else:
(19] because, of course, if these: arc: features which arc:
(20] readily known, it makes it less likely that they took
(21] them from your clients.That is the argument.
1221 MR COX: Yes.
(23J MR JUSTICE LADDIE: It also seems to me that that question,
(24] that is the commonness of the features, may also reflect
(25] on the question of whether these: were handed over with
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111 it is trite fT there is a point at which something is so
[2] trivial and so common knowledge that it is not capable
[3] of being confidential information.
141 MR COX: Yes.
ISJ MR JUSTICE LADDIE: As I .understand it, you are going to
[6] say, or at least yo,u may well say that individual
[7J features can be fo.und in other packages but what yo.u are
[8] saying is the whole body of proposals yo,ur client p.ut
[9J forward.
[10] MR COX: I am certainly saying that. I am also saying that
(11 J certain features were .unique and, in particular fT
1121 MR JUSTICE LADDIE: Thepackageis.uniqueandsomeofthe
[13] features within it are .unique.
(14J MR COX: Yes.
115] MR JUSTICE LADDIE: Packagequapackageis.uniqueandsome
[16] of the features within it are ,unique.
1171 MR COX: Exactly so.
[18J MR JUSTICE LADDIE: Secondly, yo,u say that that was
(19] communicated to the defendants ,under terms of
(20] confidence.
1211 MR COX: Yes.
[22] MR JUSTICE LADDIE: I am not sure to what extent there is
[23] even a dispute fT
(241 MR COX: I was going to say to yo,ur Lordship that it may
(25] very well be from what I .understand from both the
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(1] an obligation of confidence, in the sense that U may be:
(2] that if something was absolutely trite, absolutely
[3] obvious, the sort of thing that anybody would have
141 known, as soon as the obligation of confidence was
(5] explained and was taken on board and as soon as the
[6] recipient saw it he said, "There is nothing in this".
[7J MR COX: Yes.
181 MR JUSTICE LADDIE: It may be throw light on it that way.
[9] MR COX: Or indeed the reverse.The conduct of those who
[1 OJ received the information, if they -
1111 MR JUSTICE LADDIE: If they had rc:ally thought it was trite,
(12] you would not have expected - it may be said. I just
(13] want to check all the factors.
[141 MR COX: I quite understand.
115] MR JUSTICE LADDIE: It may have something to do with that,
(16] even though the issue of handing over in confidence: is
(17] conceded, the reaction to it may be relevant to the
(18] question whether or not it is a confidential package.
(19] MR COX: As reflected in certain of the authorities that,
(20] with your Lordship's permission, I shall show you
(21] perha ps early on. It may be helpful to see how others
(22] have approached the task, in not wholly dissimilar
(23] circumstances, but obviously each one turning on its
(24] facts.
(25] My Lord, may I first introduce it simply by way of
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111 setting the scene because altho.ugh I knowyour Lordship
[2] will have it, there are various othermatters that
[3J I wanted to drawyour Lordship's attention to.
(4] This was between the claimant and the defendant
ISJ not a case, we say, of the foisting ofunsolicited
16] information .upon a large company.To an extent, ifyo.u
[7] read the witness statements of the defendant, yo.u will
[8J get the impression, often in passing rather than
[9J explicitly spelled out, thatMr Donovan, the claimant,

(10] was treated to an extent rr this may be a slight
1111 exaggeration rr as somebodywho was one of the general
(12] common run ofnuisances who wo.uld pester themwith
[13] valuable, as they saw it, or invaluable information.
[14] This was a situationwhere the claimant had a long
[15] trusted and successful record with Shell as a devisor of
(16] promotions; a record that went back as far as the early
[17] 1980s and yo.ur Lordship will have seen the broad setting
[18] out ofwhat occurred.
[19] So satisfactoryhad that relationship been to
(20] those then responsible for the promotions in whatwas
1211 called the Promotions Department at Shell-Mex Ho.use,
(22] that those in charge, chieflyMr Paul King, National
,23] Promotions Manager, had got into a habit, when he co.uld
[24] not .use a particular idea put forward by this claimant,
(25] of attempting, by onemeans or another, to secure the
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111 MR JUSTICE LADDIE: Volume what?
121 MR COX: My Lord, the first will be volume 1.
131 MR JUSTICE LADDIE: Yes.
141 MR COX: At page 42. My Lord, an example ofwhat Imeanis
ISJ set out here.This related to a "Let's go racing"
(6] promotion, a promotional game and an option that had
[7] been sought byMr Danson, the then sales development
(81 manager of Shell UK Oil Ltd, on 8th November 1985.
[9J Mr Donovan responded to Mr Danson's request and he said:

1101 "Following o.ur discussions this morning ... "
1111 MR JUSTICE LADDIE: I have read it.
(12] MR COX: Yo.ur Lordship will see that the optionwas to be
(13] enforced for a period of two years and Shell would have
(14] the right to mo.unt the promotion.
(15] Here is what is important: of course there is a
[16] level here of two parties trying to do their best to
1111 satisfy each other. Shell did not have a budget. If
[18] yo.u read Stuart Carson's witness statement,whowas in
1101 1990 in the Promotions Department, yo.uwill see that
(20] Mr Carson refutes the ideagenerally that options were
1211 ever granted rr we say that is just plainlywrong rr and
[22] secondly, that they co.uld have been ever granted.Yo.ur
(23] Lordship will have the significance of this because it
[24] comes in 1990, as I shall draw yo.ur Lordship's attention
(25] to in due co.urse, and that options could not have been
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111 idea. In otherwords, the track record of success,
[2J spectacular in the case of a particularpromotion called
[3] Make Money, whichwemay have to look at in a little
(41 while, had meant that Shell had become .used to
[SJ believing, we submit, that an idea from that so.urce was
[6] inherently, or likely to be inherently valuable.
[7J On various occasions throughout the 1980s, Shell
[8J had so,ught to retain for its disposal an idea that it
[9] could not otherwise at that stage use. May I give yo,ur

[10] Lordship just an example or two, hoping that yo.ur
1111 Lordship sees where I am coming from, because it is
[12] important to set,when one considers the various
[13J allegations and counter-allegations that are made as we
(14] move into 1989, 1990 and 1992, just to set this in its
[15] proper context, to set both the conduct of Shell, its
(16] attitude towards this claimant and the way it had
[17] received other information and treated it in confidence
[18] and seught to secure it, knowing its obligations, for
[19] the future, though it co.uld not then .use it.
[20] My Lord, the first document may I invite your
(21] Lordship to have, whether yo.ur Lordship does I hope so,
[22] but it may be necessary for this exercise to have at
(23J yo.ur hand the discovery bundle section E, various of
[24] them, I am afraid, as I go through and chart for yo.ur
(25] Lordship
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111 granted because there was no budget.That is perfectly
(2] true.We accept there was no budget within the Shell
[3J Promotions Department.
141 MR JUSTICE LADDIE: I.understand thepoint thatyourclients
ISJ make.Your clients say, "We had such a good track
(6] record that when we came along with a good idea,whether
[7J there was a b.udget or not, Shell would say, 'That looks
[8J like a good idea. Ifwe cannot .usewewillmake s.ure
[9] nobody else uses it for a little while and if, within

(10] the next however long it may be, we decide to .use it, we
[11] will use it'." It is an indication ofwhether they
[12] tho.ught yo.ur chap was a goodman, doing his job.
(13J MR COX: A waywas fo.undin this case of.using the balance
(14J of an o.utstanding transfer ofmonies from Shell to Don
(15] Marketing of producing and providing consideration for
(16] that option. In fact, there was no extramoney .used but
(17] there was a balance that wo,uld have been due back to
[18J Shell and, therefore, it was agreed that that balance
(19] wo.uld remainwith Don Marketing.
(20! MR JUSTICE LADDIE: I .understand all this,Mr Cox. I do not
1211 want to deflect yo.u from the co,urse yo.u are adopting
(22] but, to some extent, this is consistent withwhat the
(23! defendants concede in their defence.They concede rr at
(24! the end, the precise financial terms of other promotion
(25] s.uggestions are secondary, it seems to me.
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(1] The defendants accept that over the years they
(2J have accepted and have .utilised projects p.ut forward by
(3] yo.ur client.There are one or two where they deny that
141 the idea was from yo.ur client but they say that yo.ur
(5] client did the work of p.utting it into operation rr
[6J there may be a little dispute about that rr but at the
[7] end of the day, that yo.ur client p.ut forward a number of
[81 projects which were adopted by Shell, or secured by
(9] Shell, and in one or two cases were apparently very
[10] successful is not really in do.ubt.
1111 MR COX: My Lord, it may be because what is in doubt and
(12] what is denied is the option in 1990.
[13] MR JUSTICE LADDIE:Whethertherewasanoptionin 1990on
(14) this idea will depend .upon evidence relating to this
[15] idea, or are yo,u saying it was always done by way of an
[16J option?
[171 MR COX: No, what I am saying is that contrary to what is
[18) asserted by the only witness who can give real evidence
[19] on this, Mr Carson, there was in the past a precedent,
(20) indeed, more than one, for giving options.
1211 MR JUSTICE LADDIE: I.understandthepoint.Yo.udonotneed
1221 to really show me all of these because yo.u can put them

--. ,231 to Mr Carson and make him feel .uncomfortable, on the
[24) assumption that he is going to be called as a witness.
(25] Work on that assumption thro,ugho.ut, otherwise this trial
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111 .unquestionably been devised by Mr Donovan, it was one of
121 the top five promotions of all time, I .understand. He
(31 was credited on all of the documents and printed
141 leaflets as being the author of it. He won awards, as
ISJ did Shell.This was the formative and crucial,
[61 successful promotion which established Mr Donovan's
(7] reputation and yo.ur Lordship will have seen throughout
(81 the 1980s that he devised a good number of others, not
[91 only for Shell but also for other main High Street
(10] retailers.
1111 My Lord,in abo.ut 1985, abo.ut a year or so after
1121 Make Money had reached its zenith of success, it was a
[13J game rr yo.ur Lordship may remember, I do not know rr
(14) where yo.u co.uld go and get a half of a money note and
(15] then, if you were lucky, yo.u got one later when yo.u made
(16] a transaction that matched. If it matched, yo.u got the
1111 value.
1181 MR JUSTICE LADDIE: Iprobablywo.uldhaveremembereditif
[19] I had ever won any money.
1201 MR COX: Itwas extraordinar ily pop.ular. Mr Donovan then
1211 began thinkin g rr he is, we say, a man of original mind,
1221 a man extremely good at inventing both games and
[23] promotional ideas. He came up with an idea for a
(24] multipartner game . Itwas going to be called Megamatch
(25] and it involved the playing of Make Money in
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[1] is not going to last :vc:ry long.
121 MR COX: That may be a happy thing.
(3] May I take your Lordship then, because if I may
(4] I want to trace a story for your Lordship. I know that

[5] I am dealing here with, if I may say so, a mind already
(6) several steps in a~vance of my own.
[7] MR JUSTICE LADDIE: I thought you were going to say a mind
[8] made up.

[9) MR COX: That I would never accuse your Lordship of.
(10) My Lord, the story to an extent, although may
[11] I take your Lordship's guidance on what I may go

(12) fortissimo and what I may go slightly less so -
[13J MR JUSTICE LADDIE: I suspect me trying to stop you will
(14) slow everythin g down.

[15] MR COX: I am :vc:ry willing to be stopped if your Lordship
[16) has a point and I am seeming to belabouring it, if I may
(17) say so.
(18) The next stage of events, if I can come through
[19] the 1980s relatively quickly, is to take your Lordship
(20] to something that is important, and that is volume 1,
(21) page 67, because the vc:ry successful- again, I will
(22] not dwell on it, save to introduc e your Lordship to the
(23] document - Make Money project which had been devised
[24) by, we say, this claimant, at least to this extent, that
(25] the lawful way of playing the game in the UK had
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111 nationatrrepresented High Street retailers all around
[21 the country. Itwo.uld have been the largest game ever
(3J to have been played and with Shell's enthusiastic assent
141 at that time, Mr Donovan chaired a number ofmeetings
1s1 between potential partners in that rr
[6) MR JUSTICE LADDIE:Was this the one that was actually
(7] aborted at the last minute and resulted in the original
[BJ company folding in?
[9] MR COX: Yes. My Lord, page 67, because it is important to

11 OJ track. One of the issues that yo.ur Lordship will have
1111 to decide is whether this idea was simply an aspiration
1121 on which no brain work, no ingenuity, no intellectual
(13] effort had been expended in order to produce it.This
[14] is one of the relevant features that I will certainly
[15] take yo.ur Lordship to in the authorities.
(16] One of the things that may assist yo.ur Lordship in
1171 deciding that this idea was capable of being protected
[18] by the obligation for confidence is to see the way in •
[19] which the mental process thro.ugh which the claiman t had
1201 to go in order to produce the idea rr it was not simply
1211 the work of a moment's inspiration in the bath, albeit
1221 good ideas are often borne that way. Itwas the work
(23] and product of a background of intellectual application
(24] and research and ingenuity.
(25] Without seeking to dwell upon it, may I take your
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111 Lordship briefly rr
(2] MR JUSTICE LADDIE: Before you do that, once again, I am
[3] very anxio,us to knowwhere the battlegro.und between yo.u
141 and Mr Hobbs is. Let .us assume that yo.ur client,
151 without any effort, completely by good luck, struck .upon
161 something which had never been done before.
[7] MR COX: Yes.
181 MR JUSTICE LADDIE:And said,"Gosh,Ico.uldcommercialise
[9] this". Because of the nature of the case, let .us assume
(10] it is a proposal for a game. It was something which
1111 came to him in a dream.There was no conscious effort
(12] at all. Let .us assume for themoment that it was indeed
[13] novel, so nobodyelse in the world knewit. Hewent to
(14] Shell and said, "I have this fantastic idea, it tookme
(15] ;zero effort to produce it, do yo.u want it?" Is that not
(16] confidential information?
(17] MR COX: Yes, of course.
1181 MR JUSTICE LADDIE: I am a little bit concerned abo,ut
[19] whetherwe are going to end .up with a quasi patent
[20] action on howmuch effort was put into designing this.
(21] MR COX: Whenonelooksat theauthorities, anyj.udgmentof
(22] this kind, as yo.ur Lordship knows better than I, is a
- 1"23] matter of balancing various factors and one of the

(241 things thatmay rrwe say exactly to yo.ur Lordship that
(25] the idea in this casewas ofjust such a kind,
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111 somebody else. He comes along with a project which, in
(2] fact, is very similar to other people's projects, not
131 identical, but similar. He says, "Ibis is
141 confidential", and he goes along to Mobil and says,
151 "Here is my promotion, you can have it in confidence".
(61 Assuming that it happens to be different to everything
[7] that has gone before andwas presented to Mobil in
[81 confidence, canMobil use itwithout regard to his
(91 wishes, even tho.ugh it is not a breakthrough, not a rr

110J MR COX: No, they cannot.
1111 MR JUSTICE LADDIE: I tho.ughtthatwo.uldbeyo.urposition.
1121 MR COX: It is my position.
(13] MR JUSTICE LADDIE: The questionofwhether ornot this is
(14] very similar rr there comes a point,we will see it no
(15] doubt in due co.urse in Coco v Clark, that yo.u cannot
[16] protect trivial tittl<:rtattle and yo.u cannot protect
[17] stuffwhich is already p.ublic.We can see that in
[18] Spycatcher, amongst other things.
11e1 MR COX: Yes.
1201 MR JUSTICE LADDIE: I thinkyou canprobably see it inOSI,
1211 that long case about contact lenses.All of that
(22] I .understand, and the question ofhow close yo.u are to
(23] other things readily available may throw light .upon
(241 whether the similarities betweenwhat the donor gave and
(25] what the donee used indicatesmisuse of the information
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111 immediately commercially attractive, immediately a
[2] saleable proposition, one that co.uld be seen to put a
131 new twist or slant .upon existing schemes and one that
[4] was taken .up with enthusiasm by those at Shell and
[5] indeed, first when Shell received it, an option sought
161 on it.
[7] However, if yo.ur Lordship should be foxed, as we
[8] would p.ut it, by a lot of other schemes being cast .upon
[91 the gro.und and said to be similar and share individual
(10] features,we say that one of the factors yo,ur Lordship
1111 may consider is that it was not just that kind of idea
1121 that could emerge from the ether. It did require an
[13] insight into the way the relationships might work, for
(14] example, between High Street retailers and major
[15] national brands and the backgro.und of this idea in this
(16] case was a lot of exhausting, patient work, trying to
(17] bring people together who had never been bro.ught before
(18] in a particularrelationship before.
l19J MR JUSTICE LADDIE: Yes. Letme explaintheproblem rrnot
(20] a problem, the things that are crossing mymind after
(21] reading a fair amount of the evidence, thewitness
[22] statements and the skeletons.Assume that the claimant
(23] had not beenMr Donovan, it had been somebody
(24] frightfully less capable than him.Mr Donovan does not
(25] need to worry abo.ut what we are saying now, it is
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111 handed over or is consistent with spontaneous,
121 independent derivation.
131 MR COX: Yes.
141 MR JUSTICE LADDIE: I can see all of that. I can .understand
(5] why you would wish to persuade me that this was
(61 earth-shattering, If there was a category ofNobel
171 prizes for forecourt promotions this wo,uld have achieved
(81 one, or two.
19J MR COX: If one listens to the rhetoric of Shell and one

1101 also takes into account the awards that this scheme won,
1111 one might think that those claims were not entirely
1121 ,unj.ustified.
1131 MR JUSTICE LADDIE: No doubt you are going to have fun if
(14] yo.u are given anybody to cross-examine; fair eno.ugh.
(15] All I amwondering is whether I need any of this for the
[16] p.urpose of deciding whether there was material whichwas
[17] capable of being treated.
(18] MR COX: If one examines the authorities, and I am only
1191 anxio,us to assist yo.ur Lordship, various learned judges
1201 over the years have fo.und this a helpful factor to take
1211 into account. I will never be one not to listen to the
(22] words of the wise.
(23] MR JUSTICE LADDIE: Yo:u do not want to just persuademe.
(24] For example, the last thing yo,u want me to do is find in
(25] yo.ur favo.ur on the wrong basis so that yo.u lose in the
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111 Court ofAppeal or the House of Lords or the European
121 Court ofJustice, or the HagueTribunal.
131 MR COX: Exactly, any one of those, but I know that yo.ur
141 Lordship's judgment will , I am s.ure,weigh heavily with
(5] .us all in relation to any further proceedings.
[61 Project 100, at paragraph 6o, page 67, helps by
[7] setting o.ut the kind of explicit confidential assertion
[81 of condition withwhich all ofMr Donovan's proposals to
[9] Shell were habitually covered.
(10] In this case, yo.ur Lordship IT I will not go
1111 thro.ugh it IT sees that it is a fairly comprehensive
[12] warning that the contents of the document are to be held
[131 in confidence and, in this case,more strongly set o.ut
(141 because the consortium, as it is referred to at
(15] paragraph 2, or the proposed consortium,was already in
(16] the process of being assembled.
1171 My Lord, if I can take yo.ur Lordship thro,ugh it
(181 very quickly, yo.ur Lordship will see, this was the
(19] normalwaywhich Mr Donovan and his companywo.uld put
(20] proposals. It is a document of abo.ut 40 pages. It sets
1211 o.ut definitions of the particularmatching halves.
(22] I make this point because it is said by some of
('231 the experts that the form inwhichMr Donovan put
(241 forward the multibrand loyalty concept withwhich yo.ur
(25] Lordship is dealing is deficient in someway or would
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111 good deal ofwork and patient assimilation of experience
(2] in the putting together of these partners, and he says
(3] at page 110:
141 "Successful cooperation in this promotionmay also
(SJ lead to future joint promotional projects for premium or
[61 continuity programmes which co.uld also take advantage of
[7] the vast purchasing power of the project 100 consortium
[81 to minimise .unit costs. Such a joint venture wo,uld
[9] provide consumers with an opportunity to collect a

1101 particularpremium item or a Ml set ofitems in a
1111 relatively short time."
1121 My Lord, the proposedmembers of the consortium at
[131 that time were set o,ut in page 751T can I take yo.u back
(141 very quickly IT and 76 as beingWoolworths, Shell, Bass,
(15] Sketchley; in otherwords, High Street retailers
[161 providing different services or products. 75 and 76.
1171 This gamewas original. It had never been done
(181 before. Itwas held in confidence by Shell but plainly,
[191 it gave rise to other tho.ughts and thinking by this
(20] claimant.
(21] My Lord, the next phase of this is simply this:
(22] that that project, as yo.ur Lordship rightly observed,
(23] folded because Shellwithdrewfrom it after somemonths
(24] ofwork by the claimant. He has no complaint abo.ut
(25] that.That was a commercial decision they co.uld take.
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111 not have been taken seriously commercially.That form
[2] was by no means incompatible with the way he p.ut forward
[3J other schemes or ideas to Shell.
141 My Lord, he sets o.ut in this document the way the
(5] gamewas to be played. He says at page 74 that Don
(6J Marketing were the instigators of the concept and are
[7] acting as coordinators for the project IT page 74.
181 MR JUSTICE LADDIE: Yes.
[9] MR COX: Top of page 73, if I can invite yo.u back to it:

1101 'The proposedmultibrand promotion will involve
[11] several major High Street multiples, operating in
1121 complementarybut nonrcompetitive retail trades, each
(13] with national or near national representation,
(14] participating at the same time in the same colossal
[15] game."
[16] Once yo.u start reading those phrases, one begins
1171 to see how the germ of the idea for a long-term scheme,
[18] not dependent .upon a game, began to occur to this
[19J claimant.
[201 At the end of the document, at page 110 of the
(21] bundle, having set out various advantages of the game
(22] that he is proposing, it speaks of the possibilities for
(23] the future. Bearing inmind that yo.ur Lordship on
(241 looking at this document a little more closely,which we
[25] need not do now,will see that it is the product of a
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(11 As a consequence, the predecessor ofDon Marketing, as
121 it now exists, folded. It was p,ut into liquidation.
[3] Some years went by. Shell operated a fairly
141 straightforward standard collection scheme called
(5] Collect and Select.
161 MR JUSTICE LADDIE: In yo.ur chronology IT
[7] MR COX: My Lord.
[81 MR JUSTICE LADDIE: IT is the foldingofMakeMoneyreferred
[9J to here?

1101 MR COX: Autumn 1986, page 1.
1111 MR JUSTICE LADDIE: Autumn 1986.
1121 MR COX: Yes.
[13J MR JUSTICE LADDIE: I have the wrong chronology.
(14] MR COX: This should be one in table form for the claimant,
11 sJ ifyo.ur Lordship has it.
[16J MR JUSTICE LADDIE: LE 2436.2 at the bottom.
1171 MR COX: No.Your Lordship has another one.There are
(18] ,us.ually two versions ofhistory in a case.That one is
11s1 the defendant's. My Lord, this is IT
(20] MR JUSTICE LADDIE: I have it.
1211 MR COX: I do propose to move as swiftly as I can, if
1221 Imay.
[23] My Lord, Shell began to r.un a Collect and Select
(241 scheme.This was a simple scheme in which yo.u collected
(25] for a number ofgoods which were set out in a
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111 catalogue.The problemwith it was that you co.uld not
121 accumulate points to get the higher, better type of
(31 gifts. So motorists and consumers became frustrated.
!41 The policy, we say, the schemewas being seen to fail
(5] increasingly over the next fewyears. It is against
(6] that backgro.und that Mr Paul King, the National
(7) Promotions Manager at Shell, approached the claimant
(81 again.
[91 By that time a gap of about two years, two and a
(10] halfyears, had gone by. He had been engaged in work
1111 for other people. Shell had adopted this lon~term
[12) scheme and, therefore, were not running shor~term or
(13) gaming promotions anymore.That is why, being based
[14) upon Shell, Mr Donovan's original companywent into
(15) liquidation. But Mr King approached the claimant, and
(16] this is an important moment, we respectfully submit,
(17] because it demonstrates that Shell's attitude at that
(18) time, and also the way inwhich this ideawas not only
[19] not .unsolicited but was commissioned by the defendant,
1201 becauseMr King contacted Mr Donovan in September 1989
1211 and said that there was now consideration, because of
(22) Collect and Select's problems, of returning to

_ ,23] shor~term promotions and he gave Mr Donovan a
(24J threerfold brief. first, could he devise some shor~term
(25) promotions; second, co.uld he thinkof a way of rr I hope
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111 yo.ur Lordship will permit this colloquialism rr jazzing
[2] ;up Collect and Select, reviving it, because of its
[3] apparent fading perception in the foreco.urts.
!41 MR JUSTICE LADDIE: J.ust amoment.Yes.
(51 MR COX: Third,wouldhe thinkabo.utalonJJi-termreplacement
[61 for Collect and Select? The fundamental weakness of
(7) Collect and Select, as Mr Donovan himselfhad identified
[8] over the intervening years before Mr King had returned
[9] to him, was the problem of frustration because of a long
[10] time it took to collect for the better goods.
1111 Mr Donovan had been thinking, based .upon his experience
1121 withMegamatch, how to cure those ills.
(13) When Mr King came to see him,he asked him
[14] directly that question, "Give me an answer to the
[15) problems of Collect and Select. Short-term answers were
(16) games, trying to make it more interesting by introducing
(17] games and other ideas into Collect and Select, but think
[18] about a replacement for Collect and Select as a
(19] lonJJi-term loyalty scheme".This was a direct request,
1201 we submit, from the defendant to Mr Donovan.
1211 In response to that, he produced what your
[22) Lordship has seen as one of the focal documents in this
[23] case. It is in the core bundle, my Lord, but it is also
[24] in the volume before yo.ur Lordship now at page 331. It
(25] may be useful to continue with that volume, I do not
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111 know.
121 MR JUSTICE LADDIE: Is this right: essentially, it may be a
(31 bit of an oversimplification,Mr Cox, but what
!41 Mr Donovan suggested was, "Let .us expand those places
ISJ where yo.u can get qualifying points or currency, as it
(61 is called, but witho.ut damaging Shell by having
(7) competing petrol businesses in it", so a whole gro.up of
(81 nonrcompeting businesses, all providing points, and they
19J wo,uld share in increased joint loyalty. So if yo.u go to
(10] Sainsbury's to get points, yo.u could also go to Shell to
1111 get the points, and so on, so that all of thembenefit
1121 from the speedier acquisition of large numbers of
(13] points, without, .unlike Greenshield stamps, competing
(14] with each other.
(15) MR COX: Yo,ur Lordship has the point, save that there are
(16] other rr
(17J MR JUSTICE LADDIE: Other points as well.
(18) MR COX: One would have liked to amplifyyour Lordship's
(19] exegesis of it just a little, if I may, because it is
1201 important to have it in mind.
1211 The ideawe saywas of something rathermore
[22) interesting, perhaps, than simply as yo.ur Lordship put
(23) it. It was to be, albeit any formulation sometimes
(24) often does not capture its essence,my Lord, it was to
[25) be an exclusive consortium ofmajor High Street
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111 retailers in no11i-competing fields, redeeming and issuing
(2J a common promotional currency.
(3) Now, the exclusivity was important because, as
!41 yo.ur Lordship rightly observes, Greenshield stamps died,
(51 in effect,we submit as one of the reasons, because it
[6] was promiscuous in its distribution of the stamps; in
(7) other words, you co.uld perhaps find it at three petrol
[8] foreco.urts in the same local locality, different
[91 companies.
l10J MR JUSTICE LADDIE: J.ust a second. Putting it down to basic
1111 terms, that was .unsatisfactory because it cost the
1121 petrol companies, not a lot, but it cost them, the
[13] petrol companies, or retailers, for the amo,unt involved
(14] in supplying Greenshield stamps to people but they did
(15) not get loyalty in exchange. So it cost them something
[161 for little return.
[17] MR COX: Yes.The marketing appeals was less. Ifyo,u have,
(18] as Mr Donovan conceived it, a card which gave yo,u a
(19] ticket of entry to a club, an exclusive consortium,yo.u
1201 would not be going to two supermarkets, two oil
(21] companies, five ironmongers, whatever it may be.That
(22) wo,uld give yo.u a ticket of entry to an exclusive
(23] consortium.Yo.u would, if yo.u wished to accumulate
[24] those points, have to go either to Sainsbury's rr
125! MR JUSTICE LADDIE: This is all an advantage to the
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111 retailer, it is not an advantage to the cardholder. For
(2] example, nowadays, yo.u can get a NatWestVisa card which
131 gives youAir Miles.Yo.u can go to any shop you like
141 and getAir Miles.That is an advantage to the consumer
(5] because he effectively can say, "I know that I can buy
[6] allmy requirements withAir Miles, can getAir Miles.
[7] It does not mean that I am tied to Sainsbury's or
1a1 anybody. I cannot go to Marks and Spencers because they
[9] do not take credit cards but other than that, I can go

(10] just abo.ut everywhere".The advantage to the consumer
1111 is the same.The advantage to the retailer is much
[12] reduced because Mobil have got no advantage over Shell,
[131 and vice verse, and Harrods have no advantage over
[14] Fortnum and Mason and vice verse.
[15] MR COX: Exactly but, of co.urse,Mr Donovanwas advising
(16] Shell.
l17J MR JUSTICE LADDIE: So all the advantages you are talking
[181 about are advantages to the promoter, not to the
(19] consumer.The consumerwould be happy to get free gifts
(20] from everywhere.
(211 MR COX: Itwas an advantage to the partners. Itwas an
['22] idea that we submit was powerful and we will see in
,231 documents that that is the way it was described by Shell
1241 itself, as wellmany others, in its ability to mobilise
(25] loyalty to particular brands. It had this advantage as
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111 way in which people are placed in the market. Not only
(2] co.uld yo.u manage that, together with the other partners
(3] yo.u selected and chose, and control yo,ur own scheme, yo,u
141 co.uld also share the goldmine ofinformation that would
ISJ be captured by the smart card.When yo.u .use yo.ur smart
(6] card, yo.u are giving the company into whosemachine yo.u
[7] insert it a whole range of information about yo.urself:
(81 yo.ur customer habits, yo.ur purchasing habits, what yo.u
19J buywith yo.ur petrol, so that Shell could learn how to

[10] stock its Select shops fromyo.ur Lordship punching a
1111 card, or rather getting the man at the desk to put it
(12] in.
(131 Thatwas interesting because it meant that that
[141 small, select consortium co.uld share this vast database
[1S] of information and, thus, adj.ust and adapt their
(16] marketing strategies to the information that they
(17] received.
(181 So it had this central idea of an exclusive
(191 consortium sharing this single currency, this common
(20] promotional currency, nonrcompeting, across mass appeal
1211 retailers.We are not talking here about frequent
[22] flyers ormerely traveJi-based or airline-based,We are
(231 talking abo.ut majorHigh Street retailer operations. It
(241 had a vast and massive marketing appeal, we submit.
(2S] That it did is contained in every line that Shell wrote
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111 well: the idea of an exclusive club, the partners could
[2] be selected.There is some talk, for example, in the
[31 documents of Shell regardingTesco as too doWDi..market.
141 Sainsb.ury's was perceived as being a suitable partner
[5] for Shell,Tescos was perceived as being not so
[6] suitable, so that they couldmanage the brand, the
[7] combination of brands that came into the consortium.
[81 Yo.u co.uld not do that with a third party operated scheme
[9] likeAir Miles because each of themwere clients.

110] MR JUSTICE LADDIE: As I .understand it, once again, picking
[111 it .up fromwhat I have read in the papers, the
[12] advantage, I am not saying whether it was an advantage
[131 which was exclusive to this, but let .us see what the
(141 advantages were.The advantage was you gave the
[15] consumer a card that allowed him or her to acquire a
(16] very large range ofgoods and rather than having a Shell
[17] card, a Fortnum and Mason card, a Harrods card, a John
[181 Lewis card, a Marks and Spencer card, yo.u have one card
(19] which allows yo.u to awide range ofpurchases but yet
(20] ties the consumer in to a limited number of retailers,
(211 therefore advantaging those retailers.
1221 MR COX: Yes, and giving yo.u numbers of other advantages
(231 too. Not only could yo.u manage the brand rr it is very
[241 important these days commercially, as yo,ur Lordship
[25] knows, for managing the perception of the public and the
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[11 abo.ut this after 1992, after they, we say, pinched the
[2] claimant's idea and then, right ,up the way to 1997, when
131 it anno,unced in various terms, the successful completion
141 of its final ambitionwhich was to put this idea into
(SJ operation.This idea has impacted and page 345 of the
(6] bundle, though it had been confidential,when Mega Match
[7] had been under discussion, it was as a direct response
[81 from the responsible officer of the defendant who
[91 addressed a concept for the document presented on 23rd

1101 October.We say to Mr. Paul King, but also to Mr.
1111 Hallagan who has no recollection and that yo.ur Lordship
[12] will find to be a significant feature if they ever come
[131 to the co,urt, of the defendant, they have achieved a
(141 remarkable corporate amnesia or loss of recollection of
[1S] the disclosures made byMr. Donovan to Shell.Mr.
(161 Hallaganwas present, we submit, we say on 23rd
[17] October, 1989, and so wasMr. King when this ideawas
[181 discussed, when this ideawas presented and at concept 4
[19] it was set up and perhaps I need not trouble yo,ur
1201 Lordship with every line of it ITT
f21l MR JUSTICE LADDIE:What yo.u say is it is
[22] something special?
[231 MR COX: And co.uld be seen to be special at
(241 the time.Was seen by the responsible officers of the
(2S] defendant as being special.We can see that. May I
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111 invite yo.ur Lordship to have this in perspective.
(2] Sometimes one loses one's sense of perspective as one
(3] reads the defendant's evidence.This is a request from
(41 shareholders.Who is thinking for .us? It is put
[5] forward Shell then proceeds, perceives its value
(6] becausewhat then happens next as we submit is that it
[7] is put forward, bearing in mind that the whole of Shell
[8J is .undergoing something of a revision, Collect and
[9] Select is fading.This is the backgro.und to what is
(10] coming.
1111 Mr.Hannagan introduces these ideas to Mr.King and
1121 thereafter this document is p.ut forward in October. My,
[13] Lord, thatmeeting is admitted by the defendant on 23rd
(14J October ITT

(15] MR JUSTICE LADDIE: It is admitted thatMr.
(16] Hannaganwas present?
1111 MR COX: No, it is denied thatMr. Hannagan
(18] was present.Mr. Senior King was present;mr. King
(19] received this and it is a feature of this case that one
(20J hand does not knowwhat the other is doing.This
1211 defendant ITT

1221 MR JUSTICE LADDIE: No, no.You just
(23] criticisedMr. Hobbs' clients for collective amnesia.
(24] Amnesia is what happens when yo.u forget something which
(25] occurred when yo.u were there.Yo.u make .up yo,urmind.
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111 the bundle, becauseMr. King decided to explore the
(2] possibility of running the Mega Match game that had
(31 folded in 1996, yo.ur Lordship will recall, and at page
(41 31,Mr. Donovan wrote to Mr. King dealing with the
ISJ discussions as theywere thenmoving forward for the
(61 replacement of the failing Collect and Select scheme.
[7] When I say 'failing', perceived to be
101 failing as an appealing proposition to the consumers and
(9J Mr.King had named what had been called Project 100 in

1101 1986, Project Harbo.ur. It is a letter dated 19th March,
1111 1990. It is headed: Re: Project Harbour.
1121 MR JUSTICE LADDIE: That is Mega Match?
[13] MR COX: That is Mega Match.The namewe
(14] sayMr.King gave it and what this letter demonstrates
(15] is thatMr.King was actively taking forward the
[16] proposition of running Mega Match after it had been shut
(17] down in 1986, running Mega Match and yo.ur Lordshipwill
(18] see:
(19] "On yo.ur instructions,we are now considering the
(20] implications of a 16 week promotional period commencing
1211 presumably inmiq-August.Wewill take into account the
(22) desire to introduce seasonal prizes in the Oll1r ,up to
[231 the Christmas period"
[241 r and discussions what appropriate gifts wo.uld be for
(25] that period. It is then discussed about the appropriate
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111 Are yo.u saying they were there and there was amnesia or
121 is it disp.uted theywere there?
[31 MR COX: I fear I was ironic. Itwill be a
(4] matter for yo.ur lordship to judge.
ISJ MR JUSTICE LADDIE: Are there any documents
[6] indicating who was present at thismeeting?
[7] MR COX: May I take yo,ur Lordship, at this

-. [81 meeting, as I recollect, there is no document other than
[91 the one that yo.ur Lordship has, setting out the date,

1101 but there are in other cases and some helpful
1111 indications ITT

1121 MR JUSTICE LADDIE: As I .understand it, yo.ur
[13] clients say Hannagan is there.Mr. Hannagan says he was
(141 not there andMr. King was not there?
(15] MR COX: Sadly not.Mr. Sotherton says Mr.
(16] Hannagan was there who was Mr. Donovan's then colleague
(17] in the company andwewill come to that issue with yo.ur
1101 Lordship in due course, no doubt,There were then a
(19] series ofmeetings after the 23rd October, 1989 meeting
(20] in whichMr. Sotherton andMr. DonovanmetMr. King in
1211 November, 1989 and in Febr.uary, 1990. On 19th February,
1221 Mr. King visited the Stowmarket offices of the company
(23] and discussed what should be the response of Shell to
[241 the document p.ut forward byMr. Donovan and his company
(25] and,my Lord, that is helpfully evidenced at page 381 of
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(11 responsibilities for games andmarketing.
121 Over the page, some discussions on the
[31 Christmas period and discussions abo.ut what appropriate
(4] gifts wo,uld be for that period. It is then discussed
(5] abo.ut appropriate responsibility for games onmarketing.
(61 Over the page, some discussions abo.ut fees, the multir
171 brandmatching halves concept, the second last paragraph
101 down .under: Active consideration:
(9J 'This was acknowledged by Ken Danson on behalfof

1101 Shell.We did, in fact,make a presentation to the
1111 current proposed partner@
1121 r they are talking there abo.ut, as we .understood it,
(13] Tesco at a senior level:
(14] "but on Ken's instructions, wrote to them saying the
11 sJ timing was not right.We then spent nearly 6 months in
(16] developing the project for Shell with other potential
(17] partners, before Ken decided to shelve the project and
[18] r.un 'Collect and Select".
(19] Then he says:
1201 "If the promotion is mo.unted,we propose to charge the
1211 standard agency commission fee to cover our inp.ut, as
(22) listed in items 1 to 9 above. For simplicities sake,
[23] this will include handling major prize verification.We
[241 wo.uld also ask for a concept fee of #25,000r half to be
(25] invoiced to Shell and the balance to the partner.This
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111 is half the fee paid for Bruce's Lucky Deal because we
(2] view the multibrandmatching halves concept as being an
(31 important innovation whichwill create vastly more
141 interest and participation than a normalmatching halves
15] game, rather than being a completely new concept."
161 r because it was an expansion on the 'Make Money'.
[7] "We wo.uld g.uess that a considerable amo.unt of time
181 would need to be spent in developing a satisfactory
191 prize fund to suit both partners."

110J My Lord, it concludes with the hope that the
1111 fees would be reasonable. Now,Mr. King then is
1121 considering,we submit,with this company and with Mr.
1131 Donovan, a revival of Shell's promotional fortunes.
1141 They have come back to the manwho had been successful
115] in the past.They have given him a specific brief to
1161 reflect on a placement for 'Collect and Select' and he
1171 has come .up with this idea but they decide to move
1181 forwardMr.King with Mega Match a closely- related
l19J idea,game idea.
(201 I take yo.ur Lordship forward in time.What
1211 then occurs as we submit is thatMr. Slappin a senior
1221 manager at Shell, decided thatTesco was not a good
(231 partner for Shell withinMegaMatch, too downmarket as
1241 we .understood it, b.utMr. Donovan's rt;- introduction to
(25] Shell was successfully established and this is an
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111 MR JUSTICE LADDIE: I have read it.
121 MR COX: 419.Mr. Sotherton sends the
(3] standard terms and conditions and yo.ur Lordship will
141 have seen those set out in the pleadings.They are the
15] clearest indication of confidentiality inmaterial given
161 to the defendant,we submit.Mr. Carson gets them
[7] throughMr. Sotherton on 1st May, 1990.
18] Now,my Lord, at that point,Mr.Donovan is
19] informed that one or two of the ideas he p.ut forward,

110] for example a Disney idea I am truncating this as much
1111 as I~could not work because the licensing ofDisney
1121 had failed andMr. Donovanr and this is now approaching
1131 a focal point ofyo.ur Lordship's decisio"r decides to
(141 send out to other companies other than Shell, to see
115] whether or not hemight have a response for any of the
[16] ideas he has now been developing sinceMr. King returned
117] in 1989.
1181 One of those was Sainsbury's. Sainsbury's
(19] in the marketing field is .understood to be a prize
(20] partner and a supermarket to be a very valued partner in
1211 any kind of scheme. Sainsb.ury's, anyway,was approached
(22] at page 420 andMr. Horley, the advertising and
(231 marketing manager wrote back, simply indicating that it
(241 was difficult to make an appropriate comment in the
125] information in his letter:
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111 important point. By early 1990s,Mr. Donovan had n;-
(2] established contact and his relationship with Shell was
(31 functioning well and that is shown by the fact although
141 there had been this hiatus of a co.uple ofyears or so,
ISJ that is shown,my Lord, for example, at volume 1, page
[61 417, whereMr. Donovan's company p.ut forward an idea
[7] again at the request of the defendant, we s.ubmit, for
[81 Sherlock Holmes andMr. Carson,who is a potential
19J witness for the defendant, replies to him at page 417

[10] and says:
1111 "Thank yo,u for yo.ur letter of 14th May" ITT
1121 MR JUSTICE LADDIE: Canwe look at 419?
1131 MR COX: Regrettably it is not in
[141 chronological order. I have taken yo.u forward in time, I
(151 promise yo.u, even ifnot in the bundle. 30th May, 1990.
116] He is expressing interest in a Sherlock Holmes.
1171 Tracking what happens .up to J.uly which is a crucial
(181 element,Mr. Carson is wanting to make ,use of Sherlock
l19J Holmes, .using the idea of Sherlock Holmes. He asksMr.
1201 Donovan to bear with him .until 4thJ.une when he will
1211 have a clear idea abo.ut the possibility.Mr. Carson
(22] asks also for the standard terms and conditions ofDon
(231 Marketing.That is at 4 I8:
(241 "Please find attached a formal response to the Sherlock
(25] Holmes Game proposal."
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111 "but ifyo.u wo,uld like to send me the written
(2] presentation you refer to, i will of co.urse give it my
(31 consideration."
141 It is important to note that whatMr.
15] Donovanwas putting forward or the company was putting
161 forward to Sainsbury's, was a number of ideas but in
l7J particular I think the Mega Match idea and it was really
l8l to see whether Sainsbury's might be interested in
19J considering a promotion p.ut forward by Don Marketing,

110] but the fact that Sainsbury's responded was significant.
1111 Sainsbury's, as in the past, as at 1990, had never
1121 been interested in running promotional games or
(131 cooperating with anybody else It was a prize and the
1141 fact of that nibble was significant and so Mr. Donovan
115] toldMr. Carson andMr. King abo.ut Sainsbury's'
1161 interest. My Lord,what happenedwas thatMr. Sotherton
1171 took over the role of ITT
[181 MR JUSTICE LADDIE:Who did he tell?
119J MR COX: He toldMr. Carson andMr. King
(20] that Sainsbury's had expressed some interest in having
1211 promotional ideas p.ut to them and Mega Match in
1221 particular. Page 421 indicates that becauseMr. Donovan
(231 writes to Mr. Carson on 25thJ.une, 1990 and says: "Dear
[241 Stuart, Re:J Sainsbury Plc."This becomes important
125] and relevant in 1992, for yo.ur Lordship's consideration:
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111 "Sainsbury's have never before expressed the
(2J [slightest] Interest in promotional games. I was
(3J therefore very surprised to receive a letter this
(41 morning from Brian Horley, their Advertising and
15J Marketing Manager, taking .us .up on an offer to make a
16J presentation. I therefore thought it might be worthwhile
[7] taking advantage of the opportunity to mention the
181 multibrand game concept to th~ hence my call to you
[9J this morning requesting permission to do so. Iwill
I10J make it clear to Sainsb.ury's that the approach in regard
1111 to the multibrand game, is at out instigation and p.urely
1121 to explore the possibility of joint promotional activity
[13J between Shell and Sainsb.ury's, without any commi tment
1141 from either party."
[15] Mega Match still being considered, as your
116] Lordship has seen, .under the name of the Project Harbour
1171 with Mr. King considered withTesco butTesco considered
[18J as down market. On 10th July there is a letter that
(19] need not concern .us too much because it is a letter to
(20J Mr. Horky abo.ut some possible shortr term promotional
1211 games that could be r.un by Sainsbury's and ifwe go over
(22] the page, my Lord, at this time Mr. Donovan has p.ut
1231 forward an idea to sell for a shortr term promotional
[241 game called Star Trek, with a StarTrek theme.Mr.
125] Carson was enthusiastic about Star Trek and indeed
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111 on the defendant's case and in o.ur submission is not in
(2] any way changed by anything the defendants put forward,
13] is that Mr. King became concerned when he saw that Don
(4] Marketing was interesting Sainsbury's in the whole idea
15J of promotion which it had not been interested in before
16J and particularly when he was informed that Don Marketing
(7] was proposing at that stage to raise the question of the
18] consorti~ based idea. He asked Don Marketing, 'Will
[91 yo.u hold, before yo.ur speak to Sainsbury's, before you

1101 form an identity in writing and have further
1111 discussions, will yo.u hold that idea?', the very idea
1121 which your Lordship is looking at, at the disposal of
(13J Shell because of the relationship.
l14J MR JUSTICE LADDIE: That was Mr. King?
I15J MR COX: That was Mr. King, because Mr.
116] Donovan was .used to Shell and was used to a trusting and
1171 confidential relationship with Shell, because of the
I1a1 unusual relationship with them; Mr. Donovan was prepared
119] and indeed had been in the past, to allow such
(201 arrangements to come into being.
1211 At this time it was agreed between the
(22] defendant, Mr. King before, for the defendant and Mr.
(231 Donovan and Mr. Sotherton for the plaintiffs, plaintiff
(241 for the company, that a letter wo.uld be written to Mr.
(25] Horky, which would be approved by Shell and, my Lord,
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111 agreed tor.unit. But this background is important,
(21 witho;ut going through all the documents, when one
[3J considers that happened to the multi.brand loyalty
(4J concept because at page 425 on 13th J.uly, 1990, Mr.
15] Donovan p.uts forward the idea of Star Trek again. I
16J need not take yo.ur Lordship through it all. It is
[7] science fascina ting and it is based .upon Mr. Spock and
181 Leonard Nimoy ITT
191 MR JUSTICE LADDIE: The late Leonard Nimoyr

110] they go where no promotion has ever gone before!
1111 MR COX: Indeed, my Lord, and Mr. Carson
1121 loved it and he enthusiastically took it and indeed it
[13J did one in 1991, we say, successfully.There may be
1141 some minor grousing, rather ,ungenero.usly, but it as a
(15] good promotion, and it was at just this time that
(16] because Mr. Donovan took over the Star Trek which looked
1171 as though it were now a commercially viable proposition,
(18] Mr. Sotherton took over the tentative connection with
[19] Sainsbury's and Mr. Sotherton, during a 'phone
(201 conversation with Mr. Horley of Sainsbury' s, mentioned
1211 the Mega Match, discussed the Mega Match idea with him
1221 but al59" and this is important my Lord,i mentioned the
(23] possibility of the multibrand loyalty concept, concept 4
(24] and explained it in confidence to Mr. Horky.
(25] Now, my Lord, what transpired at this stage
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111 that letter is on 24thJ.uly, 1990 and it is the second
121 core document in the plaintiffs' case. It is at 449 in
[3J the bundle, addressed to Mr. Brian Horley and it is
(41 extremely important to note that this letter was written
151 having been amended by Mr. King.
16J MR JUSTICE LADDIE:Written to Sainsbury's?
[7] MR COX: By Don Marketing.
181 MR JUSTICE LADDIE:With approval and
191 textual input?

1101 MR COX: By King. My lord, this letter is
1111 important to consider in my submission. No doubt yo.ur
1121 Lordship has already read it:
113] "Dear Mr Herley, I am writing to confirm the main
114) points of the telephone discussions which John Donovan
115] and I have had with yo.u."
116] r This is Mr. Sotherton writing. It deals with the
1171 Disneytime and Mega Match proposals:
[18J "Yo,u have decided that the timing wo.uld not be right
[19J for Sainsbury' s to move into promotional game activity
(20] in 1991. Yo.u are willing to reconsider the opportunity
1211 at a later date."
1221 Under the heading:A Multibrand Loyalty Programme :
(23] "When the timing is suitable for Shell, Sainsbury's
(24] will be willing to consider the consortium based
125] customer loyalty promotion which (with Shell's approval)
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111 we disclosed to yo.u in strictest confidence."
121 This letter, yo.ur Lordship, of co,urse, recalls, is
131 approved by King and someminor amendments are made.
141 "Copies ofpages 12, 13 and 14 of'Concept 4',a
15J section of a multiconcept proposalwe presented to
16] Shell, are attached for yo.ur information.We foresee a
(7] wide variety of redemption options (perhaps including
18] 'AirMiles').Asmentioned, if the project proceeds,
191 Shell would be the lead partner in organising the

1101 consortium,whichwould consist of a range ofretailers,
1111 plus possibly fmcg brands"
1121 rwhich I .understandmeans Fast Moving Consumer Good5r
113] "and other businesses, with each partner operating the
(14] schemeon an exclusive basis within their ownmarket
l15J sector.The programme could even be se~ .up as a
[16] separate business venture inwhich all of the partners
117] issuing and redeeming the common promotional currency,
118] could share the costs and the benefits.The partners
[19] co.uld issue the currency against a different purchase
(20] value e.g. One point with every #S spent at Shell
1211 Stations and one point with every #2 spent at
[22] Sainsb.ury's. Some other businesses might be linked to
123] the scheme only to the extent of redeeming the
124] promotional currency,"
(25] May I pause to submit this is as Professor
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11] MR JUSTICE LADDIE: I .understand that.
121 MR COX: Pausing again there, this is a
13] moment in the casewhen it might be worth reflectingMr.
141 King on behalf of the defendant then conducting the
15J promotional policy or at least on behalfof the
16] defendant, engaged in negotiations, has approved a
(7] letter .under terms of confidence.
[BJ MR JUSTICE LADDIE: I .understand.
19J MR COX: Not a whisper of the ITT

1101 MR JUSTICE LADDIE: He was very happy for
1111 Mr. Donovan to say, 'This is very confidential it is a
1121 great idea andMr. Donovan has a great stake in it and
[13] it is going to invite money.'
114] MRCOX:Not a whisper, it was not
115] confidential and it is important to note this. May I
[16] invite you to do this in case yo.u have read some of
(17] those stray references toMr. King's illness whichmay
[18] be an attempt s.ubliminally, we think. Mr. King sho,uld
(19] be treated less serio.usly.There is a tendency, if you
1201 have read it,Mr. King had been the national promotions
1211 manager for the defendants for years. He was the most
1221 experienced promotions manager that Shell had. Ifhe
1231 had thought this ideawas the ordinarycurrency, the
[24] daily stuff of the trade, he would have spotted it
(25] quickly. He had been collaborating on projects for
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111 Worthington has opined, a succinct and very accurate
[2] description of the Shell/Smart scheme as it became in
[3] March, 1997. He goes on, in its .uncannily similaritywe
141 say, very clear:
15J "Being the originators of the idea, Don Marketing and
(6] ourManaging Director,John Donovan, who has a personal
[7] stake in the project, wo.uld require an appropriate
[81 concept fee, a role in the promotion."
19J May I invite yo.ur Lordship to pause amoment to reflect

11 OJ on those words:
1111 "Being the originators of the idea, Don Marketing and
1121 ourManaging Director,John Donovan,who has a personal
1131 stake in the project, wo.uld require an appropriate
1141 concept fee, a role in the promotion, UK and
11 SJ International, royalties covering proprietary rights,
[16] plus agency commission onmerchandise (instant gifts or
(17] otherwise) and on promotion and advertising.•
118] Can I tell yo.ur Lordship that the payments toMr.
[191 Donovan in the past had been a concept fee and then
(20] royalties on a points r,un. So, whatever game cardwo.uld
1211 have attached to it a commission fee.
1221 MR JUSTICE LADDIE:That wo.uld not apply to
[23] a Smart card?
[241 MR COX: No, it would not. But, just to
[25] give yo,ur Lordship an idea ofhow that happened ITT
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111 Shell since the late 1970s, certainly 1980 or 1981 and
(2J he had been personally responsible for all of those
(31 promotions. He knew what he was doing.
141 "Mr. Paul King of Shell has givenme authority to
15J disclose to yo.u that he recently approachedTesco (via
(61 FKB) to explore the possibility of a joint promotion.
(7] This followed .up a meeting whichJohn Donovan had with
[81 Tesco directors some time ago on the Shell led
191 consortium principle.AlthoughTesco apparently gave a

1101 favourable response to FKB, Shell seniormanagement
1111 decided against pursuing the discussions withTesco.We
1121 have reason to believe that Sainsb.ury's wo.uld be Shell's
113] preferred partner.We informed Shell ofour discussions
1141 with yo.u andMr. King s.ubsequently approved the content
11 SJ of this letter, whichwas drafted following a long
[16] telephone conversation with him.
(17] "Either DonMarketing or Shell will be in contactwith
[181 yo.u at an appropriate date in the future to discuss
[19] making a detailed presentation to Sainsbury's (and other
1201 selected potential partners). Bearing inmind the
1211 cyclical nature of promotional activity on petrol
1221 foreco.urts,we anticipate that there is likely to be a
(23] s.ubstantial interval, perhaps 5 years or 6 years, before
(24] Shell decides that the timing is suitable.The proposed
[25] multibrand loyalty scheme co.uld ,utilise plastic swipe
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111 cards. In the not too distant fut.ure, a multip.urpose
(2] 'smartr card' could not only process the common
131 promotional currency, but also provide other functions,
141 including datar capture"
15J r that is the information I spoke of to yo.ur LordshiPr
161 "and even financial transactions (we have already
[7] discussed possibilities with Barclays Bank). It is
18] possible that the cards could, to some degree, be
[9] personalised in terms of design and function to s.uit the

110] marketing objectives of individual partners"
1111 r all that rrr
1121 MR JUSTICE LADDIE: Like having a Visa card
1131 at Cambridge University f1T a trout and salmon fishing
1141 farm. I know them well! ( Laughter)
115] MR COX: Although we are now in 1999.
1161 ".•.Who could reap the benefits of shared customer
1171 data, shared costs, and .unprecedented advertising
1181 exposure at many tho.usands of retail outlets.All using
(19] the same basic continuo.us programme .under a universal
1201 identity."
1211 It became Smart.There was the second option. My Lord,
[22] what happens about that not only is that letter,
(231 carefully worded so that Shell is reserving its position
(241 as entitled to be the lead partner, but it is
(25] accompanied by another letter which is at page 446, to
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111 analysis carried o.ut by Gill Shaw on the F.undraiser/FCB
121 project."
131 This refers to the marketing research carried o,ut by Don
141 Marketing.
15] "Although we made some suggestions to enhance Collect &
16J Select, a revolutionary concept along the lines proposed
(7] wo,uld put Shell miles ahead of the opposition if yo.u
181 decide to ret.urn to collection schemes at a later date.
(91 "Even tho.ugh senior management accepted our

1101 recommendation to come out of long term schemes for the
1111 foreseeable future, it is nice to know that they want to
1121 keep o,ur multibrand loyalty concept in the locker. It
l13J was also interesting to hear that at some stage it could
1141 have applications in other Shell markets."
11SJ r as we submit it is proved to be-
1161 'The exercise has therefore been well worthwhile, even
1171 if there are no immediate dividends.And we do seem to
[181 have won a great consolation prize!"
l19J r which is Star Trek,
(20] "I refer of course to the Star Trek project.We are
1211 currently anali sing details with Stuart Carson and Sarah
(22] Harman .. It was especially good to hear from Stuart
1231 that we will be working with Alan Roman again. On the
(241 basis that Shell does adopt our proposal for a Star Trek
(25] themes 'blockbuster', we confirm o.ur agreement (as you
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111 Mr. Paul King, reflecting the discussions. Mr. Paul
[2] King on 24thJ.uly, Promotions Coordinator, Shell UK Oil,
[31 Shell Mex Ho.use, strictly confidential:
141 "Dear Paul,Thank yo,u for confirmin g by telephone
[5] Shell's approval of the letter to Sainsbury's which yo.u
[61 have now cleared with Stuart Carson and senior
[7] management."
181 r That may be important, but certainly it is the
[91 .understanding that that is what occurre"'
(10] "As per instructions, we have deleted the reference to
1111 the research findings.The revised version (enclosed)
[12] has been mailed to Sainsbury's.The letter does get
1131 across the message yo.u were keen to conveyr that Shell
1141 views Sainsbury's as an ideal partner.They are
115] apparently not considered to be 'too down market'./
l16J Sainsbury's .unexpected interest at least spurred ,us ton
1171 to p.ut some flesh on the initial proposal we discussed
[18] with yo.u andTim some months ago."
1191 rThat refers to concept 4r
(20] "Yo,ur brief challenged ,us to devise an innovative leap
(211 forward in loyalty schemes.We delivered the goods.
(221 The expanded proposal, as set out in the agreed letter
(23] to Sainsb.ury's, provides the answers to the failings in
[241 loyalty schemes which our research identified. The
125] research was invaluable, as incidentally was the
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111 requested), to forgo an option fee on the multibrand
121 loyalty scheme.This is on the .understanding that the
[3] rights to the multibrand scheme remain vested solely
141 with Don Marketing. I should add that John Donovan has
[5] verified with John Chambers that Leo Burnett's agreement
[6] with Don Marketing was only in respect of the
[7] advertising campaign they devised for the Mega Match
[81 multibrand game.That agreement is mentioned in a memo
191 regarding a discussion between Ken Danson and John

1101 Chambers".
1111 My Lord, that reflects as we submit, the
1121 situation as it had been reached inJuly, 1990. If one
[131 co,uld have a clear, more compelling indication of the
1141 nature, we submit, confidential nature of the idea, it
[15] wo.uld surely be it is not only Shell treated it in
116] confidence, but wanted to retain it in confidence and
1171 so,ught some method, created a method perhaps of binding
(18] the claiman t and his company to holding it at the
1101 disposal of Shell, as I have told yo.ur Lordship.
(20] That is because the department did have a
1211 budget, they had to be creative, find a way of
(22] satisfying each other and in this case what was
(23] suggested was that Shell would go ahead with StarTrek.
(241 At that point, whether or not there was consideration
(25] given, perhaps does not particularly matter, we submit.
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111 This is evidence of the response of the defendant and
12]

131 MR JUSTICE LADDIE:Whether it was important
141 by contact it was a promise to keep this particular
15] project to the option ITT

161 MR COX: Solicited by Shell. Requested by
[7] Shell and carefully arranged by Mr. King and so,my
(81 Lord,we then come to the next andmost curious stage of
(9] this whole affair, because Mr. King remains in the
I10J promotions department. StarTrek, to fill yo.ur Lordship
1111 in, is cancelled after an enormous amo.unt ofwork has
1121 been done and the simple reason for that is that
1131 somebodyhad the bad taste to invade Kuwait and the G.ulf
1141 Warmeant,my Lord, that it was tho.ught by Shell that a
115] game on the foreco,urts when the troops were fighting,
(16] was inappropriate and no doubt theywere right.
1171 So, what happened was at page 456 an
(181 agreement was reached as to the costs to date of the
119] work done in relation to the cancellation of operation
(20] Enterprise as it was then called, but at page 457, the
(211 relevant passage, perhaps of some significance, is the
[22] third paragraph at the bottom, a few lines up:
(231 'This arrangement would include Shell retaining the
(241 right to .use the StarTrek concept at any time of their
(25] choosing up .until the end of 1991, with no further
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111 concept fee"
121 r so theywere really dealing with the aftermath of the
[31 problems of the G.ulfWar. But,may I inform yo.ur
141 Lordship that was r.un in 1991 after the war was ended.
[5] So, we then get to the point and co.uld I j.ust very
[61 briefly and lightly touch on them.
(7] At this timewhen Mr. Donovan had
181 successfully put forward StarTrek, which was
(91 successfully done, Sherlock Holmes was enthusiastically

110] taken ,up, Shell was recommending the claimant all ro.und
1111 the world to other divisions of its own company as being
1121 the bestman in the trade: I saywith perhaps a little
[131 rhetorical flourish all around the world.Maybe
1141 Scandinavia, but he extended to NewZealand and all
[15] ro.und the world as he has in the past. But on
[16) September 24th, 1990, at page 459 is an example, Shell
[17] recommended Mr. Donovan at this time to Norske Shell,
(18) Oslo.
[19] "We have been referred to yo,u by Mr. Stuart Carson,
[201 Shell UK.As we .understand that yo.ur company is one of
1211 the best companies specialising in promotional games and
(22] contents we hope you are able to help us with the
(231 following: Shell Nowaywants to launch a promotion for
[241 the cash=paying private segment as soon as possible. O.ur
(25] main objective is to build loyalty and to increase
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111 marketshares. •
(2] May I pause there for one moment because it may be a
(31
141 MR JUSTICE LADDIE:Just amoment. ( Pause)
ISJ MR COX: My Lord,multibrand loyalty of
[61 course has a somewhat different connotation from games.
171 Short- term games r.un for six weeks or a little longer
181 but they are essentially limited.They are not
191 continuous programmes. But yo.u can built loyalty

1101 elements into a game and building loyalty is not
1111 necessarily the element of shor~ term games. So,when
1121 they say build loyalty to increasemarket shares, it may
(131 be there might be something there of relevance for your
1141 Lordship's later on consideration.Theywere not only
(15] considering Mr. Donovan as a gamesman which is
1161 sometimes said in the witness statement but theywere
1171 recommending him for p.urposes of building loyalty and
(181 market share. It is a small point but an important one.
[191 MR JUSTICE LADDIE:What you are saying is
1201 whateverMr. Donovan's expertise may be in relation to
1211 games concept 4 is expressly a loyalty building
(22] programme?
(23) MR COX: Exactly.The whole point is,my
(241 Lord, he was being accepted by Shell at that time as
(25] someone to p.ut forward loyalty schemes. It might be
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[11 again as yo.ur Lordship enquiries more deeply in the
[2] evidence of the defendants, you detect to distinguish
131 between a games man and a loyaltyman. I wold have
141 regarded him as games andwhen one looks at these
ISJ documents, one needs to have inmind that possible
16) distinction the defendantmay be seeking to draw.
(7] My Lord, by now there are eyes on him and
[8) the whole of the events in 1989, as we s.ubmit, relies on
19J the problems with 'Collect and Select' and there is a

11 OJ letter where he is recommended.There is another at 461,
[111 Shell had referred, Finnish Shell ofFinland to him and
1121 he was responding as Shell's station to an enquiry from
(13) Helsinki. My Lord, I can take your Lordship further
[141 forward now because what occurred is that ITT

115] MR JUSTICE LADDIE: Is that the end of that
1161 bundle?
1171 MR COX: My Lord, that is the end of that
(18) bundle. StarTrek is on hold, yo.ur Lordship.We have
(19] moved to volume 2,ifwemay. StarTrekis on hold and
1201 in March, 1991, 'Collect and Select'was withdrawn. So,
1211 Shell had this problem: 'Collect and Select' really
1221 expired of exhaustion and in March, 1991, StarTrekwas
[231 launched as it were, to take its place albeit at short
(241 term.Mr. Donovan's idea for this was remunerated and
125] there is no complaint. In July, 1991, Shell have a
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111 positionwhere there is now a problem.They have p.ulled
[2] o,ut of 'Collect and Select'They have gone back into
131 the short term and are running or going to r,un short-
141 term games.
[SJ Mr.Watson arrives inJuly and he becomes
16] the retail brand communications manager. Mr.Watson
[7] comments in his witness statementr does your Lordship
181 have the defendants' witness statements, bundle C2 at
(91 tab 3? Mr.Watson comments in his witness statement

110] that the department was in a mess, as he p,ut it. He was
1111 told by his boss, Mr. Sweeney and Mr. Slavin:
1121 "They explained that the Promotions Department was in a
113] bit of amess.The 'Collect and Select' had finished in
114] March, 1991.There had been problems with customers
[15] getting irate abo,ut not receiving prizes"
116] r problems with the prizes not being distributed and he
117] was asked to dealwith it. Mr.Watson plainly came into
l18J that department and sometime in 1991,in the autumnof
[19] 1991, Mr.Watson's mindwas plainlymoving over the
[20] problems ofhis department and he gave to Mr. Hannagan
(21] on 13th September, 1991 a project, top ofpage 3 of the
1221 plaintiffs' chronology. He gave to Mr. Hannaganwhat he
(23] called or what became called project Onyx.This
(24] features in the defendants' pleadings as being a
(25] somewhat significant development. Mr. Hannaganwas told
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111 MR COX: Could yo.u keep them to one side?
(2] MR JUSTICE LADDIE: Verywell.
(31 MR COX: Page 623 in volume 2 is a note from
141 Mr. Hannagan to Mr.Watson.Your Lordship will recall
ISJ that Mr.Watson says that this was in secrecy. He
l6J wanted to improveMr. Hannagan's communication skills.
[7] That was one of the objectives and the other
181 objective was that he should look into this electronic
(9] points andwhat the objective was is set out there

110] clearly at page 623. 'To evaluate the use ofMagnetic
1111 Stripe Cards and Smart Cards and any similar products in
1121 future promotional activity."
113] Nothing about the promotional framework or the scheme at
(14] all. It was a really in any future activity, 'Canwe
[15] usemagnetic stripe cards or electronic points, Smart
116] cards?'
117] MRJUSTICE LADDIE: Smart Cards are ITT
(18] MR COX: Yes, and the magnetic ones are the
(19] chip.The chip stores the information. I will not take
[20] yo.ur Lordship through all of it but as at March, 1992
1211 and this is very significant,my Lord, as we will see,
(22] as this inquiryinto the facts as I am afraid itwill
(23] require before yo.ur Lordship begins to .uncover whatwe
1241 submit is the tr.uth about this case because one of the
(25] versions given by the defendant over the years has been
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111 byMr.Watson or invited to look into long term
(2] promotions and the use of the electronic points.
[3] My Lord, something is made of this by the
141 defendant and they say they have a case, it is apparent
ISJ that the seniormanagement of Shell did not want to go,
16] were not interested in long- term schemes at all by now,
(7] theywere fed up by nowwith and there is talk through
18] the doc.uments how it took and yo.ur Lordship will have
191 read the witness statements, perhaps or some of them,

110] how they had to persuade seniormanagement to go back to
1111 a lon&r term scheme to abandon it because of the
1121 experience of the 'Collect and Select'. But, Mr.
[13] Watson, in secrecy, entrusted to Mr. Hannagan, this was
114] long- range, we say. It was nothing like the scheme
115] being proposed byMr. Donovan in 1990, up to July,
l16J 1 '990. It was simply and broadly to look into long-
117] term promotions generally and particularly the use of
118] the electronic points in them.
119] Now,my Lord, project Onyx,we say, has
(20] absolutely or very little relevance to the decision that
1211 yo.ur Lordship will have to make.We can see what
(22] project Onyxwas because at volume 2, page 623, my Lord,
(23] his report is there for us to see.
1241 MR JUSTICE LADDIE: Can I put away the
[25] witness statements?
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111 we had reached this idea by 12thMay, 1992 when Mr.
(2] Donovan, the complainant, once again disclosed to o.ur
131 then project manager, his multibrand loyalty scheme but
(41 the facts show that that is very far from the tr.uth. It
15J is plainlywrong and they had reached nomore than the
(6] barest investigative exploratory stage with no formed
(7] conclusions or even ideas about how the future scheme
[81 should progress.What they hadwas a third party
191 proposalwhich I shall come to in amoment from a
(10] company GHAAssodates. But, the electronics, save for
1111 the use of the Smart card, bore no relation ITT
1121 MR JUSTICE LADDIE:Would you bear withme
[131 for a second?
1141 MR COX: Of course,my Lord. ( Pause)The
(15] document evaluates the various advantages of having a
1161 Smart card and vouches andmagnetic stripes. It deals
117] with the advantages of a Smart card which wo.uld produce
118] data capture but the central idea is not here.The
[19] consortium exclusive ofmajor retailers in the high
[20] street issuing and receiving a promotional currency and
1211 the various other secondaryfeatures that exist, were
1221 not addressed at all in project Onyx and it is also in a
[23] project ITT
1241 MR JUSTICE LADDIE: Yo.u are saying that this
(25] project Onyx is not to ,use Smart cards or swipe cards,
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111 it is what are the technological advantages ofusing
[2] swipe cards or Smart cards forwhatever project you want
131 to ,use them?Will this bit ofhardware work on a wide
141 range of projects?
ISJ MR COX: Exactly. Our idea could in
161 principle have functionedwithout Smart cards. In deed,
(7] yo.ur Lordship will see, because I am afraid it is going
181 to be necessaryITT
191 MR JUSTICE LADDIE:You could have had that

1101 sort of thing limited to a small select gro.up of
1111 retailers?
1121 MR COX: And indeed and itwas considered by
[131 Shellwhen they had problems with technology later on.
1141 My Lord, the position if I canmove on ITT
l15J MR HOBBS: In view ofwhatmy learned friend
1161 has just said,would your Lordship pleasemake a cross
117]_ reference to page 467?
1181 MR COX: I am afraid there will be quite a
(19] bit of cross referencing.Wewill get to that in due
(20] co,urse.Mr.Hobbs and I may have to discuss that
1211 document.We believe that is out of the chronology.
[22] This is a document relating to a much later period and
1231 comes later on in the September/October.Therefore, I
[241 have tried to take yo.u chronologically to see how that
(25] develops. In March, 1992, Onyx is nothing more than
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111 what I outlined to yo.ur Lordship.This is a slight hole
[2] in the corner project.Mr. Hannagan only working on it.
[31 It is long- range, he knows his seniormanagement is
141 pretty set against going back to anything like 'Collect
ISJ and Select', so he has givenMr. Hannagan this to go
16] away and look into by himselfand the report comes in
(7]

181 MR JUSTICE LADDIE: I do not quite
191 .understand that ITT

110] MR COX: Yo.u would only really use an
1111 electronic card being a stripe because of the costs
[12] involved or chip technology for something longterm.Yo,u
1131 would not use it for a shor~ term six or eightweek.
1141 So, what he is doing here, perfectly reasonably, is go
115] further up, he is considering more options. He is
116] thinking of the fut.ure and he has givenMr.Hannagan his
117] project. However, hismind clearly works and he himself
[181 says altho.ugh the timing ofhis thinking we take issue
119] with in his statement, his mind is thinking towards the
(201 longterm and inJanuary, 1992, he has various meetings
[211 with two agencies: One Senior King who has been
1221 retained as an advisor to Shell ITT
1231 MR JUSTICE LADDIE: This is January?
1241 MR COX: 8thJanuary, 1992, there was a
[25] meeting with Senior King. Perhaps I can deal with that
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111 one first.That was to discuss longterm loyalty schemes
121 launched by others in the market and signor King gives
(31 them an opportunity to present an electronic system r.un
141 by Hughes Electronics, Smart card.That is at volume 2,
ISJ page 768. I am conscio.us that I may be causing yo,ur
161 Lordship fatigue to go through document after document
[7]

181 MR JUSTICE LADDIE: It has to be done.
(9] Don't worry about i~ or get irritable on Day 3!

110] MR COX: You are not going to find me onmy
1111 feet on Day 3 !The purpose of this is this: I am
1121 leading now to the point of the 12th May disclosure. By
[131 the 12th May disclosure, the claimant submits no views,
[141 clear or otherwise, had been formed as to promotional
[15] framework as to the longterm loyalty, but after 12th
(161 May, this you can see that lights have gone on in those
117] responsible for the management of the project in Shell
1181 andwe say that the lights have gone on because at least
(19] by then those responsible had heard and appreciated
1201 forcefully if they had not before, the idea of the
1211 claimant andwe can give some suggestive indications,
1221 altho.ugh it will be interesting to see them cros1r
(231 examined, at least I hope yo.ur Lordship will be, butwe
(241 may see them in these documents.
125J MR JUSTICE LADDIE: Take yo.ur course.
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111 MR COX: By 12th May, what did Shell have?
(2] Well, they had Senior King at 768, reviewed for them the
[31 competition and at 769 there is an introduction.
141 Loyalty schemes, or frequent shopper schemes, the Coop
ISJ Dividend and Green Shield Stamps, probably the best
[61 known. Mag Stripe cards have increased the potential
[7] for enco,uraging and rewarding loyalty.
181 "In its most sophisticated form it has a huge memory
[9] and can copewithmultiple memory/function

(10] requirements."
1111 May I just help yo.ur Lordship a little.When yo.u have a
1121 computer based chip you cango to the machines and at
[131 the garages every day o.ut goes the computer signals that
114] takes your Lordship;'s purchase every day and stores it
[15] on the central computer.With a Mag stripe you do not
[16] have that facility of doing that information to be
(17] stored. It sets out the competitive schemes. It is
1181 quite important because these competitive schemes are
11s1 now relied ,upon by being similarand as destroying the
(20] quality of confidence of the claimant's information.
(211 But, theywere reviewed at the time Shell,Argos, Mobil,
1221 which is Premier Points- 77'1;wewill have to come back
[231 to these in due course. I am afraid yo.ur Lordshipwill
(241 become very familiarITT
125J MR JUSTICE LADDIE: Just amoment. 776,
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111 palming, is that foreco.urt staff p.uttingmoney in their
(2] pockets?
131 MR COX: Almost certainly.They can take
141 the cards or sometimes if the customerdoes not ask for
ISJ his card to be striped rr
161 MR JUSTICE LADDIE: Is it 50,000 or SOm
[7] Green Shield stamps?
181 MR COX: Fraud is an issue for all of these
[9] schemes at any time. My Lord,we will be coming back to

110J this, I am afraid. I have to tell yo.ur Lordship with a
1111 heavy heart to ignore them,because the defendants'
1121 experts say, 'Well, they are features', they say that is
1131 irrelevant, butwe shall have to look at them.What it
1141 does indicate is that it perceives Shell as doing
115] something just the same as these schemes we saywhy is
116] it apparent for 2,3,4,S years they consider themselves
117] to be doing something innovatively different, but they
(181 are reviewed in 1992.What this company, Senior King,
1191 p.ut forward is the future ITT
(20] MR JUSTICE LADDIE:Just a second.
(211

(22] MR COX: I beg yo.ur Lordship's pardon.
1231 MR JUSTICE LADDIE: Oh, I see.They have an
1241 interest in saying if the battery goes flat, yo,u lose
(25] all yo.ur accumulated points?
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111 today thro.ugh observation andmarket intelligence and
121 p.ut such knowledge to practicaluse in the development
(31 of second generation systems. It is o,ur view that
141 schemes such as thesewill continue to be developed and
ISJ will becomemore andmore sophisticated as time goes by.
161 All the retailers ,usingmagnetic systems have fewer
(7] outlets- in the hundreds and therefore their capital
1a1 investment is smaller. Shell with its 2500must consider
[91 a longer term investment with the benefit of ,upgrading

110J cost effectively to meet developing retail needs."
1111 My Lord, the next page;-TheWayAhead, can I
1121 encapsulate whatwe say abo,ut that.This was Senior
1131 King trying to sell its Hughes Electronics Smart card
1141 system. It was a technology- based submission. It
115] contained no real recommendations as your Lordship will
116] see through to the end of this concerning promotional
[17] framework. It is all to do although it reviews other
1181 schemes, it is all to do with technology, over the
(19] pages, technology, 787,788, storage of data and so on
(20] and these apparently are tag based. It is some sort of
1211 tag rather than a Smart card.Mr.Watson says as much,
(22] he says what theywere p.utting forward ITT
(231 MR JUSTICE LADDIE: So, yo,u do not have a
(241 battery on this.When you go to the till there is an
(25] electronic magnetic fieldwhatever thatmay be, which
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111 MR COX: I don't think so anymore.
(2] MR JUSTICE LADDIE: Mywife ,uses mine, no
f.ll end!
141 MR COX: Well, I think yo,u canget yo.ur
[5] point back ifyou apply for another one. Over at 783:
161 "As the marketmatures in this area, the technology
[7] currently in place will rapidly become obsolete, as
[81 retailers look to get more control of the systems they
[9] have in place.This will mean thatmany retailers will

110] be looking for newandmore controllable systems.As a
1111 result much of the current capital investment made in
1121 magnetic stripe technologywill be obsolete. In
(131 addition current schemes offer no real upgrade path for
(141 the future. Newinteractive and intelligent systems are
[15] nowbeing developed to provide a solution thatwill
116] enable retailers to communicate directly with the
117] consumer at the point of p.urchase.
(18] "In addition there is the opportunity to develop
119] schemes that have amuch longer life, due to the nature
(20] of the capture medium and the ability to upgrade the
1211 base system.These second generation systems also will
1221 provide the opportunity to control,monitor and
(23] manipulate tactical promotional activity in a way that
(24] to date has not been possible.
(25] 'We can learn fromwhat is happening in the market
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111 generates an electrical burst, eno.ugh power inside the
l2J cards to operate ITT
131 MR COX: Essentially it is a tag not a card,
141 but the point from o,ur point ofview and I do not want
ISJ to take up toomuch time on it, is thatMr. King's
(61 presentation is Mr.Watson really deals with the
(7] electronic system, using the new technology and on 27th
181 January, 1992 Mr. Hughes andMr. Sotherton went to
(91 Scotland to look at the technology theywere using and

1101 Mr.Watson says: 'We were looking at electronic systems
1111 quite seriously.' It is q.uite important to look at the
1121 point the development had reached by earlyJanuary,
(13] 1992.
1141 MR JUSTICE LADDIE: Sorry, yo.u say their
[15] evidence ITT
(16] MR COX: Page 100,paragraph 15:
117] "A visit to Hughes Electronics wamade on 27 January
[18] 1992...Wewere beginning to look at electronic loyalty
119] schemes quite seriously."
1201 Yes, indeed they were looking at the technology.Mr.
1211 Hannagan reported on March on technology.They had
(22] reached no conclusions on the form and nature of the
(23] scheme, we s.ubmit, or even were addressing verymuch if
(24] at all, that Issue. Mr.Watson says as much at
(25J paragraph 16:
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111 "At this stage I felt Shell was falling behind its
(2] competitors. Senior King who were still giving ,us
131 strategic advice suggested a medium term promotional
(41 strategy for 1992 whilst investing in the development of
ISJ a long- term loyalty mechanic .unique to Shell.Their
16J view was that ifwe were to ret.urn to long- term
[7] promotions we could not carry on .using paper tokens.An
181 electronic system of points seemed to be the way of the
19J forward."

1101 My Lord, over the page Mr.Watson records what his
1111 priorities were: "A long- term promotion rather than a
1121 series of shortr term promotions; an electronic loyalty
1131 scheme rather than a paper loyalty scheme; a link with
1141 third parties."
115] He says having third parties in the scheme was least
116] important at this stage.
1171 "Altho.ugh onr competitors were keen on the involvement
1181 of third parties, I was keen to get a scheme that would
1191 meet the needs of Shell."
(20] So, my Lord, as at early 1992, that is the state of his
(211 thinkin g. On 12th March, 1992, I will not deal with this
(22] one, we submit there was another presentation. Smart
{23J card with a catalogue scheme.At volume 2, page 723, I
(24J am sorry to take yo,u back, that is because it is out of
(25] sequence, it do not propose to take yo.ur Lordship
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111 is constantly receiving unsolicited communications of
(2] this kind. Many are rejected or not followed .up but on
[31 this occasion, as the proposal seemed very much in line
(41 with the research we were .undertaking, I arranged a
ISJ meeting. On 12 March 1992 SheardThompson did a
161 presentation about loyalty schemes and the use of a
(7] tagcard."
181 But, again , if yo.ur Lordship reads that paragraph, the
(91 focus is on the technology and were you to be able to
I10J guess, I do not propose to go to it now, to go through
1111 this, this is a rather interesting docume nt, the nearest
(12] it comes to promoting a promotional documents, is at
[131 page 729, linked to a high street retailer. In other
1141 words, the general and wholly unspecific suggestion is
(15] made of a link with retailers. Page 729 of volume 2:
116] 'Their .ultimate goal is to have 400 suites operating 1
1171 month before Christmas. I am not in a position at this
(181 stage to disclose the offer, but the .urgency and
[191 emphasis being placed on being 'up and r.unning' for the
(20] month of December, should in itself indicate that it is
(21] not a merchanise based collector scheme but something
(22] which co.uld be linked with a high street
(231 retailer/retailers."
(241 May I just give yo.ur Lordship one more
(25] example of the stage they had reached.That was on 12th
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111 through that.
(2] MR JUSTICE LADDIE: You say it is out of
(31 sequence.
141 MR COX: It is at 723.This is a
ISJ presentation. Some of these documents are quite
(6] difficult to pinpoint but this was a presentation that a
[7] tag scheme, a tag card it is called, my Lord, which Mr.
[81 Watson deals with at paragraph 19, at page 101. He had
(91 this from an agency called Sheard Thompson Harris

1101 promoting what they describe as a tagcard for loyalty
1111 schemes.
1121 MR JUSTICE LADDIE: Do yo,u want me to go
1131 back? I do not kind.
1141 MR COX: I do apologise.
l1SJ MR JUSTICE LADDIE: No, it is not yo,ur
116] fault.
1171 MR COX: Page 101, paragraph 19. He had
[181 received a letter on 14th February, 1992 from Sheard
1191 Thompson Harris concerning this tagcard.
(20] "I received a letter dated 14 February 1992 from an
1211 agency called SheardThomson Harris promoting what they
(22] described as a 'tagcard' for loyalty schemes. Tagcards
(231 were magnetic cards linked to the point of sale which
(241 co.uld identify individual c.ustomers, they had a full
(25] data handling capacity. In the promotions business one
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111 March. On 16th March they met GHA power points.This
[2] is quite important to indicate how far they had got.
[31 Mr.Watson tells yo.u in his witness statement that at
141 this stage his least priority was a link with third
ISJ parties. How, what relationship.This is the question.
(6] The way in which they linked, the nat.ure of it is all
[7] important.All of these schemes we are looking at.
[81 User electronics thro.ugh Senior King, the tagcard.They
191 were not going to be a consortium.These were companies

1101 trying to sell their scheme to Shell, just like
1111 Airmiles, the companies like Shell, the retailers wo.uld
1121 have to buy the bids, but your Lordship appreciates the
[131 distinction.This wo.uld not be like a single currency
[141 amongst the partners as in the EU, this wo.uld be buying
11SJ the currency from the dollar to use, for example and it
116] wo,uld be a fundamentally different scheme.The control
1171 of database and so forth. But, the GHA power points on
I1a1 16th March, to deal with this, at volume 2, page 843,
[191 presented on 16th March, because again the GHA power
(20] points presented a third party scheme and it is quite
1211 nearly and helpfully set out in a pretty diagram at page
(22] 857.The documents begins at 843 but 857 helps with a
(23) graphic illustration of the scheme.
(241 "Power Points provides: Hardware, Software, Systems
(25] admini stration, Publicity, Catalogues, Gifts."
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111 Issued to the customer who collects on the cards and
(2] returns the power points.That is a classic third party
131 as wewould call it. Multli- collection selling Ms.
141 Rainer calls it, as cited by some of the experts. It is
ISJ multli- collection partnership and it is not at all the
161 sort of scheme that subsequently to May 12th at least
[7] Shell began tomove forward ,upon, but ITT
181 MR JUSTICE LADDIE: Onemoment. ( Pause)
[9] You say there is an issue here. Ifwe look at Green

110J Shield stamps, the personwho was selling the currency
(11 J is an independent company.As a result of that, that
1121 company controls the brand image, whatever and in
[13] theory, the company in partnership could sell the
114] currency to Mobil and Shell. But, it might not. It
(15] might have a system to grant leases of a retail type.
1161 They say, 'We will not grant more than one lease to one
1171 client say to awine merchant' and so on.They could, of
118] course, have made it exclusive.
11s1 MR COX: They co.uld.
(201 MR JUSTICE LADDIE: In that case,much of
1211 the samebenefit of.unified branding would not exist?
1221 MR COX: Possibly.
1231 MR JUSTICE LADDIE:As I .understand it, one
1241 of the proposals is that although the multibrand
(25] customer loyalty systemwo.uld be created by Shell, it
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111 did not consider the GHA power point scheme to be
12J anything new.
131 MR JUSTICE LADDIE: It looked like Green
141 Shield stamps?
ISJ MR COX: Yes.They decided to do something
16] different and indeed they headlined their intention to
[7] do something different.At first Mr.Watsonwas
181 interested in power points. It was a readyr made scheme
191 but byJanuary, 1993 he had rejected it and the question

11 OJ for your Lordship and or one of the suggestions for yo.ur
1111 Lordshipwill bewhat changed between 16th March, 1992
1121 andJanuary, 1993 so that Shell had decided to take what
113] it perceived had a radically different path to those
114] being proposed to it or existing in its competitors on
11SJ 12th May, 1992 and in November, 1992 the newgroup in
116] the Shell promotions department, a yo.ung manby the name
1171 ofAndrew Lazenbury, in his late 20s had arrived and had
(18] received from the claimant, the attraction, power,
[19] appeal and impact, explained orally and inwriting of
1201 the concept of this deep divide.
1211 MR HOBBS: Would yo.ur Lordship turn to page
(22] 828 so we can close the file together?
(231 MR JUSTICE LADDIE: You guarantee if I look
[241 at ITT
(25J MR HOBBS: Therewill be an hour's
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111 would be floated off a very separate venture.Assume
(2] that had been a separate venture.What is the
[3] difference between a separate venture selling currency
141 to Shell, to what is here?
ISJ MR COX: First my Lord, the retailers have
16] to pay power points for the currency so they are taking
[71 a cut. If instead ofhaving yo.ur own currency, yo.u are
[8] having to b.uy it point by point from the third party and
19J therefore in the partnership idea yo.u are not giving the

(10] middleman the cut; yo.u are not giving them a cut.
1111 Secondly, even in the advanced stage that yo.ur Lordship
(12] is postulating, yo.u still have the control because you
113] will have, being the leading and organising partner, the
114] right to veto and select partners.With any third party
[15] scheme, when yo,u are on a contact buying a currency, yo.u
116] are in a different position.
1171 MR JUSTICE LADDIE: Even in the case of
(18] Green Shield stamps, they did not offer their tokens to
[19] Anne Summers, did they?
(20] MR COX: Well, one of the reasons certainly
(21]

(22] MR JUSTICE LADDIE: Too downmarket?
123] MR COX: But, they expired. One of the
(24] reasons was because they did distribute too widely their
(25] stamps, butwewill be addressing the issue. But, Shell
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111 difference between now andwhen yo.ur Lordship looks at
121 it at 2 o'clock.
131 MR JUSTICE LADDIE: I have looked at it.
141 MR HOBBS: Thankyo,u.
ISJ MR JUSTICE LADDIE: Shall we leave it like
16] that?
[7] MR COX: Thankyo,u.
1a1 (After the luncheon adjo.urnment)
(91 (2.00 pm)

1101 MR COX: My Lord, we had reached the point of the
1111 GHAAssodates Powerpoints' presentation.The
1121 presentation document your Lordship had been looking
113] at. My Lord, it may be necessary in due co,urse to come
(14] back to this presentation, certainly in connection with
[15] the expert case. But at paragraph 4 at page 845,we had
116] been dealing with the illustrative graphics. It sets
1111 out just a little bitmore about the scheme as it was
(18] being proposed by GHA Powerpoints Limited. GHA
1101 Powerpoints have already presented rr
l20J MR JUSTICE LADDIE: 845?
(21]

(22]

MR COX: Yes,my Lord. Paragraph 4 under "Introduction":
"Having presented the concept to a selectedmajor

(23] retailer and other service provider groups,
[241 including ...(Reading to the words)... each has
(25] expressed positive interest in the concept and a
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111 willingness to participate as amember of a Powerpoints
121 network subject to the conditions of appropriate
(31 partners in noncompetitive market sectors and
141 acceptability of the contract terms."
ISJ My Lord, what we submit abo.ut this scheme is,
16J first, that Shell rejected it as being inappropriate to
[7] its needs and wanted to do something different; second,
181 yo.ur Lordship has the point that the fundamental
19J differences between this scheme and the scheme being

110] proposed is that it was a tr.ue partnership being
1111 proposed by Mr Donovan: a consortium ofpartners sharing
1121 costs,who were engaged in the direct relationships
1131 between each other that we shall see became the
1141 mod.us operandi of the Shell Smart Scheme and the way in
115] which it was developed.When you have a direct
116] relationship betweenmajor retailers andwhen yo.u put
[17] major brands alongside each other, cq-operating directly
1181 together, you have a different thing,we say rr for all
1191 the various reasons I explored with yo.ur Lordship this
(20] morning rr from a third party scheme effectively selling
1211 its surplus. It may be that the expert evidencewill
[22] need to address that with yo.ur Lordship as to the
- (231 reasons why the claimant's experts contend that, why

(241 published research suggests it and so on.There are
(25] multiply reasons why and Shell's conduct in seeking to
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111 Smart Card technology as an option with some kind of
(2] linkwith third parties.They had only explored those
131 things, apart from Project Onyx, thro,ugh the
141 presentations of those that yo.ur Lordship has seen,
ISJ usually technology-based in the case of Senior King and
(61 the tagcard SheardThompson presentation. In the case
(7] ofGHA yo.ur Lordship has seen a third party scheme,
181 selling the points, managing the brand, no doubt
191 consulting those who are going to be involved but not a

110J partnership or a consortium directly betweenmembers of
1111 the consortiummanaging its own currency in effect,with
1121 all the intended advantages of that: themanagement of
1131 brand, of image, of perception and so on.
1141 My Lord,we come at that point then to an
115] important period, a very important period. Because it
116] is at this point, my Lord, that Mr Lazenby has already
(17] joined the Promotions Department. He joined on
1181 1 st February 1992. He reported to MrWatson,who was
[191 his immediate superior, and MrWatson reported to a
(20] Mr Sweeny,who was later replaced in September 1992 by
1211 Mr Frank Leggatt.
[221 My Lord,Mr Lazenby's role in this, we say, is
(231 central to the case. It is the case that yo.ur Lordship
(241 may have to decide precisely how the events in 1989 and
(25] 1990 relate to the ,use of the idea, as we say, or it may
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111 do something different from it is suggestive, we say, of
(2] that.
[31 May I come on then,my Lord?That was
141 16th March.The 23rd March, yo.ur Lordship has already
ISJ seen the Onyx Report.The Hannagan Onyx Report, which
161 I showed your Lordship at page 623, postdates the GHA
[7] presentation. MrWatson's conclusions are,
1a1 I repeat rr asking forgiveness for the repetition rr
19J that he was content rr at paragraph 26 of page 103 of

110J the bundle of statements, paragraph 26 ofMrWatson's,
1111 he says:
[12] "By this stage the grass roots opinion in the
1131 Shell Promotions Departmentwas that Shell sho.uld move
114] towards long,,term promotions."
11 SJ Now, nothing is said in that evidence, beyond the
1161 statement of his priorities at paragraph 17, as to the
117] shape, the nature, the form, the promotional framework
[18] in which these elements would be combined and it is the
[191 relationship in relationship marketing, which it is
1201 sometimes called, which is one of the cr:ucial factors.
1211 So we submit that, as of 12th May 1992, it is quite
(22] wrong to suggest rr and to the extent that it is being
[231 suggested still rr that Shell had reached formed
[24] conclusions or indeed any conclusions or indeed had done
(25] more than explore lon8i•term loyalty schemes using new
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111 assist your Lordship in concluding whether the ideawas
(2] used. But the claimant is in,we submit, the
(31 advantageous submission of being able to pinpoint the
141 conduit throughwhich at least witho,ut seeking to
ISJ restrict our case, it is at least probable, we submit,
161 the idea entered the blood stream or the thinking rr if
[7] I can put it that way rr of Shell. Because on
181 12th MayMr Lazenbymet Mr Donovan and Mr Sotherton on
[91 behalfof Don Marketing.

1101 MR JUSTICE LADDIE: 12thMay?
1111 MR COX: 12th May 1992. He had had a letter dated
1121 27thApril 1992 from Don Marketing introducing
[13] themselves to the new Promotions Manager.That letter,
(14] my Lord, is at 952 of the bundle yo,ur Lordship has
11 SJ open. It is introducing himself to Mr Lazenby.
1161 MR JUSTICE LADDIE:MrCox,yourchronologyisvery.useful.
117] Wo.uld it be possible for somebodyon yo.ur side to
(181 produce it with a third columnwhich contains references
[191 to the documents? For example, 27/04/92, which is this
(201 one, is on page 3 ofyo.ur chronology. It wo,uld make it
1211 a lot easier.
(22] MR COX: It will be done. In fact I have such a document
(231 and I will ensure it is with yo.ur Lordship on disk as
(241 well as in writing.
(25] My Lord, the position is that that is the

Page 84

Smith Bernal Rep.(0171-404 1400) Min:-U:-Script® (23) Page 81 - Page 84



Jonn 1UJ.rt:0uonovan v.
Shell UKLtd

·, --
uayl

June 15, 1999

111 introductory letter. 0.ur case is that Mr King had
(2] s.uggested that we write to Mr Lazenby. MrKing had told
131 us Mr Lazenby had arrived. He had come to be the
141 National Promotions Manager and this was the letter
ISJ following up the suggestion that we write to Mr Lazenby
161 who had arrived in the department.
[7] MR JUSTICE LADDIE: This actually does not talkabout a
[8J long-term promotional or a partnership promotional
[9] project at all. It is all about games of co.urse.

110J MR COX: It is,my Lord. May I explainwhy that would be?
1111 MR JUSTICE LADDIE:Yes.
1121 MR COX: Mr Donovan did not know that the policywas
1131 changing or the thinking was changing in Shell.There
1141 had been, as yo.ur Lordshipwill recall, a decision to
11 SJ come o.ut of long-term and into shor~term. But the
116J Hannagan Project Onyxwas a confidential project and it
117] was not known to Mr Donovan rr indeed, it was not
[18) thro.ugho.ut this year known to Mr Donovan rr that Shell
[19] was becoming orientated towards a return to the
(20] Iong-term loyaltYrtype scheme.Throughout 1992 rr and
1211 thiswillbe an important feature of the case for
(22) yo.ur Lordship, the claimant's case rrMr Donovan in fact
123] was being told the contrary: that there was at that
(24) stage no intention to go back into long-term or
(25] certainly not imminently.Throughout 1992 hewas told,
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111 seems to me to be along the lines ofwhat is covered by
121 your skeleton and is included expressly in some of the
131 witness statements on yo.ur side rr
141 MR COX: It is at least one option.
ISJ MR JUSTICE LADDIE: You have to make that clear so that
161 MrHobbs can advise his clients that, if that serious
(7] allegation is made, his clients can knowwhether they
181 need to send somebodyinto the witness box to refute it.
(91 MR COX: IhopeattheconclusionofmyopeningMrHobbsand

11 OJ nobodyelse will be left in any doubt as to the nature
1111 of the casemade by the claimant. But I do propose to
1121 advance it, if I may, logically and steP[-bYrstep.
1131 MR JUSTICE LADDIE: Fine,so long asyo.uhave that inmind.
1141 MR COX: I do, and I ammost grateful,
[15] After the 27thApril 1992,my Lord, Mr Lazenby
116J tells us in his witness statement rr and I can give
117] yo,ur Lordship the paragraphwithout inviting yo.u ...
[18] .unless yo.ur Lordship feels it is necessary rr
[19J MR JUSTICE LADDIE: No.
(20] MR COX: rrMr Lazenby tells us in his witness statement
1211 that he asked aro.und the office and that I think is
1221 paragraph 9 ofMr Lazenby's witness statement.When he
(23J received the letter:
(241 "On 27thApril I received a letter from
(25] John Donovan introducing himself ... nevermet or heard
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111 amongst others byAndrew Lazenby, that it wo.uld be some
121 time later, considerably later, that Shell would be
[31 looking to go into the Iong-term, Now, yo.ur Lordship,
141 ifyo,ur Lordship accepts that evidence, is going to have
ISJ to ask,we submit,whyMr Lazenbywas telling Mr Donovan
161 and Mr Sotherton thro.ugho.ut 1992 when in fact the policy
[7] was changing rr theywere entertaining submissions from

,,,- 1a1 different agencies rr that it was only shor~term and
19J that rr

1101 MR JUSTICE LADDIE: Shell were not .under an obligation to
1111 your client to disclose what their future plans were.
[12) MR COX: I completelyagree. Butyo.urLordship,whenwe tie
(13] it together, as I hope to do so,may see that it forms
114) part of a picture,which is premature forme at the
[15] moment to advance, as to why that might have been the
(161 case. Because it was coupled with requests not to
117] approach anybody else with the loyalty concept.
1181 MR JUSTICE LADDIE: I see.
(191 MR COX: That is the point. May I come back to rr
[20) MR JUSTICE LADDIE: I ams.ure that I havepickedup the same
1211 message as Mr Hobbs has picked .up. Before Mr Hobbs'
(22) clients have to make up theirminds whether they are
[231 going to risk p.utting up anywitnesses for
(241 cross-examina tion, if yo,u are going to be saying that it
(2SJ was a deliberate exercise in deception,which certainly
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111 of him ...The letter referred to previous promotions."
(2] His standard practice was to ask aro,und the
[31 office. He did it and, as a result, he went on to
141 arrange a meeting for 12th May 1992. He then says:
ISJ "Mr Donovan and his colleague, Roger Sotherton,
161 were present rr
171 MR JUSTICE LADDIE: I have read it.
(81 MR COX: Thank yo,u. My Lord, the position is this: having
19J asked about the office, the meeting is held. No do.ubt

11 OJ because Mr Donovan is considered to be worth seeing. It
1111 is at that meeting that the claimant contends there was
1121 a disclosure. Broadly speaking in that meeting, amongst
(131 other subjects, Mr Sotherton first raised with
(141 Mr Lazenby the Megamatch concept and then the loyalty
11 SJ concept that had been so closely related to it.
1161 (2.15 pm)
117] My Lord, Mr Lazenby, it is o.ur case, exhibited
118] immediate interest. He-asked details concerning it and
[19] he said that he wo.uld get in to,uch with Mr King and
1201 retrieve a copy of the Concept Four document that
1211 yo,ur Lordship has already seen. My Lord, it is the
1221 .united case of bothmen who were present for the
123] claimant that there is no doubt that on that day those
[241 discussions were held. My Lord, the relevant paragraphs
(25] of the claimant's evidence are in the witness
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111 statements,paragraph 19 of Roger Sotherton and
121 John Donovan, witness statement paragraph 53.
131 My Lord, that is denied by the defendant: that
(41 there was any discussion of the multibrand loyalty
15J concept. It is accepted that Megamatch was discussed,
161 but not the multibrand loyalty concept. But, my Lord,
[7] that sits .uneasily, we submit, and more than ,uneasily rr
181 MR JUSTICE LADDIE: Just tell me this: in the reading of
19J this material, in particular yo.urs and Mr Hobbs'

1101 skeletons, I remember Mr Hobbs referred to a number of
1111 occasions where he says his client's recollection of
1121 what happened at meetings was confirmed or was
1131 consistent with the contents ofminutes.
(141 MR COX: Yes.
115] MR JUSTICE LADDIE:Was the 12thMaymeetingonewhichwas
1161 the subject of any minutes?
[17] MR COX: MyLord,whattherewerewerehandwrittennotes,
1181 not so much minutes but notes, which Mr Lazenby kept.
119J MR JUSTICE LADDIE:Where are they?
(20] MR COX: I think, my Lord, in volume 3 at page 973.
1211 MR HOBBS: It is E2, my Lord, page 980/A.
(22] MR COX: I am very grateful.Your Lordship may see the
(231 notes.Mr Lazenby points o,ut that there is no explicit
1241 reference of co.urse to the multibrand loyalty concept.
(25] But what we say, my Lord, apart from the evidence of
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111 MR JUSTICE LADDIE: Hasanychallengebeenmadeastothe
(2] authenticity of it?
131 MR COX: Of this note?
141 MR JUSTICE LADDIE: Yes.
15J MR COX: No. Not as a contemporaneous note or a note rr of
161 co.urse, we do not know when it was taken. I will need
[7] to ask questions. But, as a note that has been
181 fabricated since, no.
191 MR JUSTICE LADDIE: Thank yo.u.

1101 MR COX: My Lord, there are a number of features of this.
1111 I do not want to go rr
1121 MR JUSTICE LADDIE: I .understand.There are bits you will
(131 want to p.ut to Mr Lazenby if he turns up in the witness
1141 box?
(15] MR COX: Yes, quite a bit. I do not want to, if I may,
116] foreshadow the whole reasons why we sayMr Lazenby's
117] failure to recollect this is implausible. But the
1181 letter on 14th May is one of them and is plain at
(19] page 981. At page 981, just two days later,Mr Donovan
1201 wrote to Mr Lazenby thankin g him for the meeting, a
1211 followrup letter, at page 981.There he referred to
[22] their discussions:
(231 "Roger Sotherton and I wo,uld like to thank yo.u for
(241 the time yo.u gave to o.ur presentation.With yo.ur
(25] authority I will now be contacting the various potential
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111 Mr Sotherton and Mr Donovan,is that the Megamatch
(2] concept was very closely related, historically and
131 indeed in other ways, to the multibrand loyalty concept
141 and that for the first timemeeting the new National
[SJ Promotions Manager it would have been perfectly natural ,
[61 and was, that they sho,uld raise, albeit it may be by a
[7] side wind and not the focus of the conversation, the
[81 consequence and logical and natural development of
[91 Megama tch which had taken place: namely, the loyalty

110] scheme. Because it after all was a scheme on which
1111 Shell still possessed an option. So, in passing, it may
1121 very well have been in the sense that it formed a topic
1131 of separate discussion but wo.uld not perhaps have been
1141 seen as the main reasons why Mr Donovan and Mr Sotherton
115] were there.
116J MR JUSTICE LADDIE: Can I ask two questions in relation to
117] this: how long did this meeting go on for?
(181 MR COX: My Lord, that is a question that may not be
119] addressed and may have to be addressed in oral evidence.
I20J MR JUSTICE LADDIE: No do,ubt yo.ur clients will know.
1211 MR COX: Yes. May I take instructions? ).ust over an hour,
1221 it is thought.
[231 MR JUSTICE LADDIE: Can you tellme one another thing?This
(241 document was produced on disclosure?
(25] MR COX: Yes.
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111 partners we discussed in regard to the multibrand
121 proposal. I will supply them with outline proposals,
[31 plus invitations to attend exploratory discussions at
141 Shell-Mex House in).une as per instructions."
[SJ So there it is apparent that Megamatch was the
[61 focus of the discussion and Mr Lazenby, as his own note
[7] suggests, had given the go-ahead for the Megamatch
(81 scheme, which had appealed to and attracted, it seems,
191 most of those at Shell who listened to it, to go ahead.

1101 But Mr Donovan adds:
1111 "We also noted you interest -
1121 MR JUSTICE LADDIE: I have read it.
1131 MR COX: My Lord, Concept Four was included and it is
1141 admitted by the defendant that Concept Four arrived. So
115] it is accepted that the document ,was sent to Mr Lazenby,
[161 butMr Lazenby says that he cannot recollect reading
(17] it.
[181 MR JUSTICE LADDIE:Whetherhecanrecollectreadingit,can
(191 you tell me this, and no doubt these are matters that
1201 you .willwant to put to Mr Lazenby if he is to be
1211 cross-examin ed: .was there any letter back from Lazenby
1221 saying "I do not knowwhat you are talking about"?
(231 MR COX: None. None .whatsoever. Indeed, as ,we shall see,
[241 my Lord, quite the contrary. Not a ,word was suggested
(25] to demur or disagree .with the summary put there and yet
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111 it .was almost exactly contemporaneous. Because
(2] MrArmstrong-Holmes puts the follow-up conversation on
131 or about 13th May. So .within days certainly of
141 12th May. IfMrArmstrong-Holmes's evidence is
ISJ accepted, it is further evidence that there ,was such a
161 discussion and further evidence thatMr Lazenby ,was
[7] interested in it and considered it to be of sufficient
181 merit to be ,worthy ofuse.
191 MR JUSTICE LADDIE: IfMrArmstrong-Holmes's evidence is

110J accurate,Mr Lazenby also said that Shell had an option.
1111 MR COX: Indeed. Forgive me. I thought I had mentioned
1121 that. Shell had an option, yes.
1131 MR JUSTICE LADDIE: It ,was not just they ,were interested,
(141 but they had some sort of right.
[15] MR COX: Yes.Your Lordship then is already-:-
1161 MR JUSTICE LADDIE: On the other hand, Mr Armstrong-Hol-
mes, · ·

1171 if the rest of his witness statement is anything to go
(181 by, is not ;well disposed towards Shell.
119] MR COX: No doubt that is ,what the defendant .will say:he is
(20] just a liar. I do not kno.w. But certainly to fabricate
1211 and invent an account ,which gives as its centerpiece the
(22] explanation that his gardening concept could be used as
(231 part of a long~term loyalty schemeuponwhich Shell held
1241 an option and then amention of Don Marketing in that

_______________________P_a_ge_9_3_/125J context,when it in fact becamepart or a gardening

111 there ,were further contacts during the year. My Lord,
(2] one thing is important of course: the defendant admits
131 having received Concept Four. So with the letter of
141 14th Maywent Concept Four and your Lordship ,will see a
ISJ fairly straightfor:ward "Please read Concept Four"
161 invitation in that paragraph. "Enclose a copy and
[7] please read Concept Four", and that he had agreed that
181 sufficient merit ;was to be retained on file.
191 MR JUSTICE LADDIE:Yes, I have read it.

1101 MR COX: My Lord, that is :why ,we submit that in May a
1111 disclosurewasmade.We submit it ,was made in
1121 circumstances of confidence, certainly all habitually of
1131 the correspondence ;were entitled so, and the two men
1141 present,Mr Sotherton andMr Donovan, say it ;was the
(15] explicit understanding and assertion ofMr Lazenby that
[161 what they disclosed ;would be kept and treated as in
1171 confidence.
118I My Lord, it is a very interesting fact that, at
1191 the same time, something else ;was going on.We have
(20] another piece of evidencewhich .we propose to put before
1211 your Lordship from a manby the name of
(22] MrArmstrong-Holmes.MrArmstrong-Holmes ,was a former
[231 leader of, I think, Berkshire or Bedfordshire
[241 County Council -:-
(25] MR JUSTICE LADDIE: I have read it, yes.
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111 MR COX: Nottinghamshire. My Lord, broadly speaking,
12J MrArmstrong~Holmes had contactedMr Lazenby at almost 111 theme ,with incorporated subsequently, as ,we shall see,
[31 exactly the same time, hadmet him and put for:ward an 12] into the reward structure of the Smart Scheme, is
141 idea for a gardening concept.To cut a longish story [31 something your Lordshipwill have to consider. But it
15] short,my Lord, the upshot of it is this, as 141 is not just MrArmstrong~Holmes. No doubt of course my
[61 your Lordship read: the gardening concept ,was ISJ learned friend ,will say these men are just men ,with a
[7] unenthusiastically treated,Mr Lazenby said to 161 grudge against Shell.Your Lordship ,will have to make
(81 MrArmstrong-Holmes it .would be kept in confidence and l7l up yourmind. ButMrMcMahon of course, again at a very
19] he said - 181 similar time, on 26th May , at around this time, Lazenby

1101 MR HOBBS: Your Lordship knows that this is the subject of 191 rings him.MrMcMahonwas the Managing Director of
1111 objections onmy side. 1101 Concept Systems Limitedwho had an arrangementwith a
112] MR JUSTICE LADDIE:Yes, I know, 1111 technology supplierwho .was trying to sell smart cards.
11a1 MR COX: Forthemoment,myLord,I.wanttoconcentrateupon 1121 He had put up a document to Shell-:-
1141 its direct and immediate relevance,which is_ [131 MR JUSTICE LADDIE: I have read this.
l15J MR JUSTICE LADDIE: The direct relevance is he says that 1141 MR COX: Your Lordship has.
116] Don Marketing ,was mentioned to him at the time. I think 115] MR JUSTICE LADDIE: I know at one stage your client ;was a
1171 he said in relation to a long-term project but I cannot (16] moving force behind the body .which .was protesting at
[181 remember the detail. · (17] Shell's allegedly improper business practices.
(191 MR COX: The reason I mention it is for this purpose, 11a1 MR COX: Yes.
1201 conscious ofMr Hobbs's objection: I did not understand (191 MR JUSTICE LADDIE: I have forgotten.what the name ofthat
(211 that this could reasonably be taken issuewith on this 1201 bodywas, but it ,was a play on ,words of some ethical
(22] point.Which is thatMrArmstrong-Holmeswas told "We 1211 statementwhich had beenmade on behalfof Shell.
(231 can use this as part of a long-term. loyalty concept on (22] MR COX: Yes.
(241 which .we have an option", and the name Don Marketing ,was (231 MR JUSTICE LADDIE:Were Mr Armstrong-Holmes and Mr
125] mentioned. So we have that piece of evidence and indeed McMahon

Page 94 (241 members of that group?
_____________________:_:_:: '...::....::_:_l12SJ MR COX: No,my Lord.
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111 MR JUSTICE LADDIE: Neither of them?
(21 MR COX: Neither of them. Indeed, they;were not discovered
131 until discovery in this case. It ,was onlywhen
141 discovery ,was given that Mr Donovan came across
15] references to them in the papers and traced them that
161 theywere ever kno.wn to Mr Donovan at all.
[7) MR JUSTICE LADDIE: I see.
[81 MR COX: YourLordship.willhavetomakeupyourmind.But
191 MrMcMahon's evidence is very similar to that of

1101 MrArmstrong-Holmes, Indeed,MrMcMahon's evidence is
1111 rathermore significant because, ifMrMcMahonwere to
1121 be accepted as being right, then Mr Lazenby on
[131 16thJuly gave him an oral brief at Shell:Mex House to
1141 approach potential buyers for a novel plan, as he ,was
115] told it, for a multibrand loyalty scheme ::-
(161 MR JUSTICE LADDIE:Which paragraph is this?
(17) MR COX: Paragraphs 10 to 12 ofMr McMahon's statement.
1181 (2.30 pm)
[19] It starts about four lines down.
120J MR JUSTICE LADDIE: Can you tell me this, Mr Cox: on
1211 paragraph 11, four lines down:
(22) "I wrote to Mr Lazenby the follo.wing day to
{23] confirm the basics of the briefhe had given to me."
124] Is that in discovery?
125] MR COX: My Lord, at page 1168 in volume 3.
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111 contributing to the cost of the scheme as part-owner ...
(2] acceptable partners being ... •, and the partners there.
(31 Albeit in a short letter one cannot encapsulate it all,
141 but one sees the thinking has gone several stages
ISJ forward, In the handwritten note, at the top "David",
161 it is addressed to MrWatson one assumes:
171 "For your information, I have my own hard
1a1 copy~ let's discuss."
191 My Lord, if one takes MrMcMahon's evidence,

110) because it is MrMcMahon's evidence that is specifically
111 J in relation to that, the name ofDon Marketing .was
1121 mentioned in connection .with the concept, but Mr Lazenby
113] said he preferred to workwith agencies that he had
[141 chosen. It is important to remember it may be a feature
11 SJ of this - so often in these cases, one has to remember
1161 one is dealing ,with humanbeings. Of course Mr King had
117) been, formany years, the National Promotions Manager::-
[181 MR JUSTICE LADDIE: Yes, andyou are going to suggest that
[19] maybe Mr Lazenby .wanted to show clearwater between him
1201 and Mr King and .was going to do it his own ;way .without
1211 Mr King's contacts.Yes.
[22] MR COX: New broom sweeps clean.
(231 MR JUSTICE LADDIE: I see the suggestion.Whether that is
1241 true or not ,will depend upon .what happenswhen you
[25] cross-examine.
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111 MR JUSTICE LADDIE: Do youmind if I have a look at that
121 now?
[31 MR COX: No, by all means. It is a letter I was going to
141 take your Lordship to immediately, so your Lordship has
ISJ simply anticipated my actions.
161 My Lord, I am suddenlymade aware that
[7] your Lordship may not have .witness statements

_ [81 cross-referenced. I do apologise. May I hand
191 your Lordship a bundle?Would it help?

1101 MR JUSTICE LADDIE:Just a second.Yes, you can handme a
1111 new one. (Handed).
112] MR COX: My Lord, the experts' bundle is also here.
(131 MR JUSTICE LADDIE: Right. Experts' reports ...
[141 MR COX: They are at bundle D.
115] MR JUSTICE LADDIE: Let me look at volume 3, 1168.
[161 MR COX: MyLord,MrMcMahonaddstohisevidencebysaying
117) that it ,was put forward as a novel concept, different
1181 from other schemes, effectively as a partnership and he
[19] ;was being asked in effect to test interest ;with
(20) potential partners. He says it was only at this meeting
1211 that he became aware that there ,was this formed view,
[22] this idea.We submit that when one reads that, Shell
(23] owning the scheme, inviting other retailers to:
(241 "••• participate on a transaction-charged basis
(25] or, alternatively, eachmember of the scheme in part

(11 MR COX: Ultimately upon your Lordship's judgment of the
[2J witnesses.
[3] Moving on then,my Lord, from that position
141 MrMcMahon and Mr Lazenby had a number of other
ISJ meetings. On 30thJuly Mr McMahon had joined forces
161 ;with Fortronic and at the same time he has conversations
[7) withMrArmstrong-Holmes, telling him that his garden
18] concept ;would be used in the long-term scheme.
19] MrArmstrong-Holmes would ring himup and ask him from

11 OJ time to time.My Lord, by 1 stAugust it is plain,
1111 certainly between May/June/July::- late May into the end
1121 ofJuly::- a pretty clear idea had been formed of.what
1131 Shell .would .want. It may not have been fully formed and
(141 it maywell have to be subjected to research and
115] testing. But a light had gone on in the minds o_f
116] Shell. My Lord.we submit that that can be partly seen,
117) albeit it only partly -:- and it .will be amatter for
(181 cross-examination - that in a document slightly earlier
(19] in~between 12th·May and I6thJulymeeting, MrWatson had
(20) minuted or noted -
1211 MR JUSTICE LADDIE: Reference?
(22] MR COX: Reference volume 3/1062.This is the first
(23] document, at 1062, .which suggests that either MrWatson
(24] or Mr Lazenby had formed any view, certainly that they
(251 ,were putting up to their seniors, about the promotional
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111 framework of this long-term scheme. It comes a month
(2] after the disclosures made by the claimant and amonth
131 before the meeting ,with Mr McMahon.Albeit it is at the
141 end ofMay that contact, according to the defendant's
15] evidence, 26th May Mr Lazenby first makes contact .with
161 MrMcMahon. It is headed "Promotional Strategy" and it
[7] is really a note to Mr Sweeny,MrWatson's superior,
181 aboutwhat they had been doing:
19] "We have been assessing feasibility and options of

110] using magnetic strike cards .. ."
1111 They then set out .what they analysed in terms of
1121 technology.The next paragraph is of interest:
1131 "Before, however, .we move forward on any
114] technology ,we must now decide .what type ofpromotionwe
115] actually.wish to run. UORM/13 ... ",.which I think is
116] MrWatson's department,"... do not believe it isworth
1111 making any technological innovation if.we intend to
118) continue to run shorHerm promotions.The dissonance
1191 between amore modern promotionalmechanic andwhat
(20] ,would remain a relatively simple offer .would be clearly
(211 perceived by the client/consumer. In addition, .we ,would
(22] be implementing a significant project for no obvious

,,..._ (23) commercial gains.We .would not be leapfrogging our
i24J competitors or perceived as catching up and there are no
125] clear cost savings ... tagcardswould be the same as
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111 vouchers.This leads us to the same decision point as
[2] ,we have reached by other means. During 1993 .we should
(31 plan, either to get out of national promotions
141 altogether or to plan to implement a longer term
[5] collections scheme. Such a scheme .would be electronic
[61 and should involve other retailers, not only in the
[7] redeeming of points, but also in the issuing of points.
181 A long-term electronic collection schemewith such third
19J party link-ups .would leapfrog our competitors. Our

110] scheme .would be the only one .withmultiple retailer
1111 issue of points and it ,would encompass all aspects of
1121 other existing schemes."
113] Then a ,warning is entered, that, if they did not
[141 move fast, then third parties .would be get snapped up in
[15] different types and different forms of schemes run by
(16] Mobil,Total, Burma and so on.They then say something
1111 about Powerpolnts,my Lord, at the last paragraph:
[18) "We are of course currently pursuing the
[19] Powerpoints option ... "
1201 I think your Lordship has probably read it
(21] already:
(22] "We are of course currently pursuing the
(23] Powerpoints option.We require, however, a lot more
1241 information from Powerpoints as to the technical
125] qualities of their system as ,well as about other likely
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111 participants before .we can judge how serious an option
121 it is. Our proposed action plan has continued to keep
[31 up-to-date .with technical improvements ... continue to
141 investigate Powerpoints, actively pursue other agencies
ISJ like GHA for other options and schemes, approach certain
16] key third parties, most notably the grocers directly to
[7] gauge their true levels of interests and to ensurewe
181 are not messed about by agencies. Before pursuing this
19J action plan I believe it is important these thoughts and

110] plans should have the broad endorsement ofyourself."
1111 My Lord (d) approaching directly third parties,
1121 MrMcMahon comes in on 16thJuly and is asked to
113] approach them. It is important to remember about
(141 MrMcMahon that it .was never MrMcMahon's suggestions to
115] Shell that he .would be a third party running a scheme in
(16] which Shell .would be a client or a member. He ,was
1171 coming forward .with a technological idea and .what .was
(18) being asked of him .was to test the reaction of third
[19] parties.
120] My Lord, this document is on 11 thJune.The
1211 discussionwith the claimant .was on 12th May. My Lord,
(22] it .will be an issue as to what extent - and .we submit
(23) clearlyMr Lazenby's thinking .was being influenced by
[24) the disclosures that had beenmade to him by
(25] MrDonovan. My Lord, MrMcMahon's and
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111 MrArmstrong-Holmes's evidence, aswell as the
(2] documents, .we submit, assists and supports our case.
(3] My Lord, it thenmoves on from there and may
141 I take us forward in time? ByAugust ,what ,was happening
15] ,was that Mr Lazenby and Mr Hannagan had been talking to
16] a number ofpotential suppliers of technology for
[7] long:term loyalty schemes. Lazenby's ,witness statement
[8] at paragraph 19,my Lord, helps us ,with that. Page 9 of
[BJ the bundle.

110] (2.45 pm)
1111 The issuing and redeeming of points is an
1121 important feature of the scheme as put forward by
[13] MrDonovan. Redemption::- I should have made this plain
[141 and forgive me if I did not::- ifyou think back to the
(15] Powerpoints diagram, your Lordship ,will see that
116] redemption takes place by Powerpoints, the network
1171 organiser. But in the partnership of course you have
11a1 this enormous advantage: you can go .with your card,
[19] because it is a single currency, and redeem at any one
(20] of the partners, if they are full partners, redeemers
(21] and issuers.This ,was central to the scheme put forward
(22] byMr Donovan: that the members of the consortium, the
(231 exclusive consortium, ,would be redeemers and issuers.
(241 You could have associate partners or less than full
125] partners -

Page 104

Smith Bernal Rep.(0171-404 1400) Min,-U:-Script® (28) Page 101 - Page 104



JUllll lUll" t::U .uonovan v.
Shell UK Ltd. ' .._

Dayl
June 15, 1999

111 MR JUSTICE LADDIE: The effect.wouldbe.for the purpose of
(2] this card, you treated all the partners as a department
131 store.You might buy on one floor, but you redeem your

[7J any floor.The only difference is that the floors
181 happen to be different companies selling different
(91 things.

110] MR COX: Yes.That would certainly be one ,way of putting

111 v Copytext (?) that is enough.
(2] MR COX: Exactly.
131 MR JUSTICE LADDIE: But that is not the story you are

141 points on another floor. 141 putting to me now. The story you are putting to me now
[SJ MR COX: Yes. 15) in the form you are doing it comes down to this : this
I6J MR JUSTICE LADDIE: You could buy on any floor and redeem on 16) was crucial, it was soon realised by Mr Lazenby to be an

1111 it,my Lord.That.was central to Mr Donovan's idea and
1121 begins to surface in documents after 12th May. Not, .we
1131 submit, before. Powerpoints is fundamentally
[141 different.The redemption alone shows that, but also
115) for the various reasons I have mentioned before. But
116) after 12th May that is .why I have said to your Lordship
117) a light has gone on.The ideas are beginning to sho.w
1181 through, the various evidence that we can approach
[19] this.A clear similar ity to the idea put for.ward on
1201 12th May and in 1989 and 1990. Let me be quite frank
1211 about it if I may:what .we say is thatMr Lazenby, .when
(22) he arrived on 1 st February, began to see clearly the .way
[231 his superior .was thinking. He realised that the tide
1241 ;was turning back to long-term, he realised that
(25) investigations and explorations had been made and, .when
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17J important possible way of advancing the business of
181 Shell. "Gosh, he was interested. Let us see what the
(9] proposal is, get it in Donovan, see it, send people out
[101 all ova- the place, finding out whether it will work"
1111 and the story that he does not remember is unlikely to
1121 be a reflection of poor memory.
1131 MR COX: "Fundamentally implausible" is the way I put it in
1141 my skeleton. It is always -
[15J MR JUSTICE LADDIE: He is lying, is what you coming down
1161 to? It is not necessary to your case.
117) MR COX: It is not necessary to my case, and may I say of
1181 course there are other individuals involved here - for
1191 example, Mr Leggatt - further removed, who no doubt
(20) could not for a moment have a trace of suggestion
(211 levelled at their door that they might have perceived
(22) knowingly that they were using somebody else's idea.
(231 MR JUSTICE LADDIE: You have nomaterial uponwhich tomake
[241 such an assertion.
125) MR COX: No. But, in relation to Mr Lazenby, I have to say
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(11 Mr Donovan arrived on 12th May, he realised the apposite
(2] relevance of what Mr Donovan was saying. Hence he
(31 expresses the desire to see the document and gets it two
141 days later and hence what subsequently transpires. We
15) submit it comes on, one could possibly imagine, as a
[61 light. It is obviously relevant to the problems we
(7] accept that they are already beginning to grapple with.
(81 MR JUSTICE LADDIE: Yourenthusiasm,MrCox,iscommendable
[91 but it does have certainly consequences.

(101 MR COX: I put it forward, my Lord, as a possible
[111 construction -
1121 MR JUSTICE LADDIE: Yes, but you are enthusiastic about this
1131 possible construction and there are consequences of it.
1141 The consequence is, if you are going to be brutally
(15) frank about it, as you put it, if this is right, then it
116) is going to be very difficult to say that Mr Iazenby's
117) current version of events is truthful . Because I notice
(181 in your skeleton you say the confidential information -
1191 assuming it is confidential information - of your
(201 clients has been used, knowingly or unknowingly, but has
[211 been used by the defendants. You say, probably rightly,
(22) that, as a matter of Jaw, it does not matter whether
1231 they knew that they were misusing confidential
(241 information. The only question is whether they were.
125) If it slipped into their subconscious, just as in Scene
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111 to your Lordship, after long reflection, that I agree it
(2) .will be hard for your Lordship in judging his evidence
[31 to shy away from having to make a decision as to whether
141 you believe him or not.
15J MR JUSTICE LADDIE: No,Mr Cox, that is the .wrong ;way
I6I round. I do not decide that people are liars unless
[7] I am invited to do so by one party or the other. If you
181 are going to say he is as clean as the driven snow and
[9] Mr Hobbs is going to say he is as clean as the driven

1101 snow I am not going to say you are both talking rubbish
1111 and that I think he is a liar.The whole point is, as I
1121 said to you earlier, you have to make it clear to
[131 Mr Hobbs and his clients .what you are saying. It sounds
1141 to me ~ as it appeared to me in your skeleton= when
I1 SJ push comes to shove, .what you are saying is there is a
116) very strong likelihood, the ;way you run this case, that
(17) Mr Lazenby lied to your clients and is lying in his
l18l ,witness statement.
1191 MR COX: Yes.
1201 MR JUSTICE LADDIE: I see.
1211 MR HOBBS: While,weareonthis,doesthisextendtoanyone
1221 of the other ,witnesses in Shell that .we have been naming
(231 as .we have been going through this material? Is the
(241 same said against David Watson?
[25) MR COX: My Lord, there is a difficulty ,when the claiman t is
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111 invited to do this.With Mr Lazenby it is frankly not
[2] difficult.With MrWatson, it is impossible to say.
(31 MR JUSTICE LADDIE: Atthemomentyourpositioninrelation
141 to MrWatson is you reserve the right to accuse him of
15] not being honest, but you do not know yetwhether that
161 is a case that you are going to put. Is that right?
(7] MR COX: Exactly. I think, ,with MrWatson, one would like
18] to hear his answers in cross-examina tion.As
l9J your Lordship kno.ws, these issues can arise and it is

1101 not necessary to my case to suggest that to MrWatson.
1111 It may be that your Lordship is right that necessarily
[12] (inaudible) join issue on the facts ofMr Lazenby allows
1131 little room for alternatives. I do have this proviso to
114] enter, if I may, concerning Mr Lazenby: it may be that
115] on an analysis of this case at the end of this evidence,
[16J my Lord, your Lordship ;would come to the view that there
117] ,was a fairly serious misunderstanding by the employees
1181 of the Shell Promotions Department as to just .what
1191 confidentiali ty required them to do.What it meant. It
[20] may be that, at the time,Mr Lazenby perceived himself
1211 as doing nothingwrong,That if somebody came to you
(22] with an idea, it did not matter muchwhat they said
1'231 about it or the circumstances, if you did not take it up
1241 and ask them to do the ;work for example, their ideas
[25] were otherwise unprotectable.They could not complain
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111 Shellwere going to have to do is, broadly speak, the
(2] mechanics.Theywere going to be doing technology, they
131 were going certainly to be testing their idea for market
141 research. But you ;would expect any idea to be tested
15] for practicability against market research, reviewed and
161 so on. But the idea, certainl y towards the end of 1992,
(7] had already crystallised in their minds. I am going to
181 sho.w, I hope, your Lordship how that, on the balance of
19] probabilities, given all the other evidence, is a

(10] reasonable conclusion.
1111 May I take your Lordship to it? On 4thAugust at
1121 volume 3, page 1200, an interesting letter is ,written by
1131 Mr Lazenby.Mr Lazenby by now, as MrWatson and he
1141 comment, is fully onboard. He is the mainstream of his
115] department's activity; he is really at the centre of it
[161 and becomes subsequently the Project Manager for
117] Hercules.This ,was perceived plainly as an important
I1a1 project for Shell and itwould be no doubt desirable to
(191 be associa ted with it if it .were going to be successful
[20] and big.Mr Donovan ;was ,written to byMr Lazenby about
1211 the Megamatch. My Lord, it is quite important to
(22] recollectwhat has happened. In May your Lordship :will
(231 recall the earlier letter,Mr Donovan had given the
(241 go-ahead to try to reassemble this consortium.This is
(25] about the third time that Shell, from its various
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111 if you used them. It may be that some theme of that
121 kind emerges on an examina tion of these facts.There
131 certainly .was no very clear policy. One can see later
141 on in discovery how that is addressed many years later.
[5] But, my Lord, on the subject of recollection, on
161 the subject ofwhether the disclosures ,were made, it is
[7] difficult to see how,we submit, it can be a loss of
181 memory.
191 (3.00 pm)

11 OJ My Lord, moving forward in time. Because ,we have
1111 come to August now and I have referred your Lordship to
(12] paragraph 19 ofMr Lazenby's statementwhere he says:
1131 "By the start ofAugust 1992Tim [Mr Hanna gan] and
1141 I had seen and spoken to a number of potential suppliers
(15] of technology for a long-term loyalty scheme and on the
[161 4th Tim had produced a note putting forward 14 possible
(17] suppliers for runnin g Project Onyx."
(181 He had met with these suppliers, he had added AT&T
(191 and they had shortlisted six. My Lord, these ,were the
(20] suppliers of technology, as he puts it, for long-term
1211 loyalty schemes,who could supply the electronic
1221 element. It ,will become fairly clear, in our
[231 submission, to your Lordship from an analysis of the
[241 evidence that, from then on really, .what really mattered
(25] andwhat persons .who were to be recruited to assist
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111 offices, had said -
(2] MR JUSTICE LADDIE: Go and look at the consortium and,
(31 according to Mr Donovan, at the same time put the
141 loyalty programme on the back burner.Wewill consider
[51 that later.
161 MR COX: Yes. But, in reality, my Lord, in discovery there
(7] is hardly a document about the Megamatch scheme. Shell
[81 appear to be deafening in silence about Megamatch. So
19J ifMr Lazenby ,was asking Mr Donovan to go ahead .with

1101 Megamatch -
1111 MR JUSTICE LADDIE: Is the bottom line ofwhat you are
(12] saying that, every time they wrote about Megamatch, it
1131 ;was an exercise in drawing a false scent across the
[141 trail ? Is that the point you are making?
115] MR COX: My Lord, certainly itis odd that,ifMegamatch.was
116] seriously being entertained by Shell, there are simply
[17] no documents.
1181 MR JUSTICE LADDIE: There are all sorts of things that are
(191 odd, Mr Cox. I ;want to know how does it relate to the
1201 issues before me? Is it going to be your suggestion,
(211 subject to anything you hear in evidence which convinces
(22] you to the contrary, that, insofar as Shell were
(231 continuing to discuss Megamatch ,with Don, it ,was an
1241 exercise of putting Don off the trail?
(25] MR COX: My lord, certainly it is a possible conclusion on
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111 the evidence. I ;would not ,wish to be drawn further on
(2) it, because it is not necessary formy case to do so.
131 Can I come to this letter and your Lordship .will see
141 ,what I say here?
ISJ MR HOBBS: I must intervene.There .were 64 volumes of
16J discovery onmy side in this case. Not one person from
[7] the plaintiffs solicitors came and inspected.They
181 left it to Mr John Donovan personally and it is nothing
191 short ofoutrageous formy learned friend to say "there

1101 are no documents" in circumstances where he has no means
1111 of knowing .what documents there are.This is quite
1121 wrong.
1131 MR COX: I defer frommy learned friend, although I always
1141 defer to expressions of emotion.They are always
115] admirable, but the reality is that I have instructions
116J which I am entitled to assume are correct and, at the
l17J moment, that is my instruction.
(181 MR JUSTICE LADDIE:Whatworries me about this point,
[191 Mr Cox, is that, if you are not drawing it to my
1201 attention for the purpose of showing a red herring,what
1211 are you showing it to me for?
1221 MR COX: My Lord, because of this letter~
t'231 MR JUSTICE LADDIE: Nudge nudge.wink .wink?
(241 MR COX: My Lord, I am about to take your Lordship to a
(25] letterwhich shows that the two projects inMr Lazenby's
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[11 MR COX: That is :why I do notwish to suggest.-:- because it
121 is not necessary for me to suggest this, but it is a
(31 possibility ~
141 MR JUSTICE LADDIE: And it may become apparent in
ISJ cross-examination that this ;was a deliberate attempt to
16J put Don off the trial. I understand that.All I am
(7] saying is, if that is not the reason you are showing it
181 to me, just tell me what the point is.
19J MR COX: Let us come on to it, my Lord. It is a letter

110J telling us that Megamatch is not going to be run:
1111 'We got our formalmarket research back on
1121 22ndJuly and Megamatch performed prettywell, faring
(131 well over all groups and surprisingly not.with any
(141 avoidance by highmileage drivers. In fact it was the
11SJ third most successful concept in this research. I am,
116) ho.wever, not going to develop Megamatch for use in
(17] quarter one 1993 for these three reasons: I do not
1181 believe that highmileage motorists ,will be happy .with
[19) this concept despite the research.The crucial element
(201 of this promotionwas the group of participating
1211 retailers, including a supermarket chain. I do not
1221 believe it :would be possible to pull together such a
(231 group ofparticipants and co-ordinate them all.The
[241 research does show a significant degree of scepticism
(25] among the customers.There is a significant degree of
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111 mind seem to have been overlapping. I hope, if
(2] your Lordship .will just bear :withme, to examine this
[31 letter and it may become clear.
141 MR JUSTICE LADDIE: Tellmenowwhat thepurposeofthisis,
ISJ if it is not to give support to the suggestion of a red
[6J herring. I am not objecting to you saying it ,was a red
[7] herring,Mr Cox. It may be you are right. If that is
(81 .what you are saying,maybe it ,was a deliberate decoy.
(91 Maybe. If it is, no doubt it .will reflect badly on

11 OJ Shell. If that is so, they should know it is coming.
1111 If that is not the purpose of showing me this letter,
1121 .what is the purpose of showing me this letter? I do not
[131 care. I have an openmind.
1141 MR COX: Let me put it this .way: certainly it is part of our
115] case thatMr Lazenby put up red herrings to the
[16J claimant. Having said that,whether or not Megamatch
[17] :was one of them is amatter onwhich I ,would like, if
(181 I may, on reflection, to reserve my position. But this
[19] letter I am taking your Lordship to for another reason.
1201 There are sometimes,my Lord, themes and matters
1211 that arise on the analysis of any case in any trial
(22) where the advocate must say to himself 'That may be a
(231 runable matter. I .will have to see ho.w the evidence

111 resistance ,within senior Shell management to running a
(2) competition. Despite all of these, in principle I still
(31 like the idea ofMegamatch and I :will actively keep it
(41 in mind for promotions later in 1993 and 1994. I am in
ISJ fact speaking directly to a variety of suitable partners
(6) and,when it looks as though :we ;will be able to get
[7] together, I .will get back to you to develop Megamatch
181 further."
191 My Lord,what is interesting about that final

1101 paragraph is thatMr Lazenby has illuminated suddenly
1111 that he is talking directly to a variety of suitable
112] partners. Now, that can only be for Megamatch or the
[131 multibrand loyalty concept. Since Megamatch .was not
(141 going to be run, :what ;we know is,when one looks at
(15] discovery, that he ,was talking directly to partners
[161 about a multibrand loyalty scheme. So that, not only
117) does his witness statement,when he says '1 ;was putting
[181 together possible suppliers for Onyx",,what is clear is
119] that, by 4thAugust, he ,was talking ~ and ,we remember
(20) the Julymeeting :withMr McMahon ~ directly to third
1211 party retailers. It could not be Megamatch, because he
1221 said he .was ending it: it had to be some other project.
(231 We submit it ,was the multibrand loyalty concept.
1241 So, my Lord, that is interesting as a letter
(25] because it helps us show that direct approaches are in
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111 his mind to these third parties. My Lord, it may be ;we
[2] have to come back to that letter. But, for now,
131 my Lord, I :will, if I may, leave it to one side. He has
(41 thanked Mr Donovan for his .work.
ISJ My Lord, by September Mr Lazenby ;was draftin g a
161 brief for the shortlisted candidates for the suppliers
(7) of technology.That is at 1272.This ,was a brief to
[81 form the basic requirements of the Project Onyx system.
191 The first page of it is at 1268. My Lord, .without going

110] through every detail of it now, the relevant passage is
1111 at 1272 and the bottom of 1271 ,where the marketing
1121 requirement is set out:
113] "Wha t is it not? A copy of current Mobil,Total
1141 or Burma promotions ... a simple copy for paper
115] vouchers.The next step is ;what it is: a long-term
116] loyalty scheme, distinct and better. High degree of
1171 flexibility facilitating promotion of fuel sales. High
11a1 degree of flexibility in third party link-up, points
119] issue by third parties, points redemption by third
(20] parties, catalogue promotion, partnerships promotion.
1211 Shell: our promotion."
(22] It is a list only and it is a brief to be supplied
,"23] to these six suppliers. My Lord, it may be, in due
[241 course, that one needs to look at various other ::- the
(25] promotional requirement sets out on page 1271 multiple
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111 (3.15 pm)
121 My Lord, that by itself needs to be looked at .with
131 other documents.That ;was sent to six companies.They
(41 narrowed them down to two, jettisoning on the .way
ISJ Concept Systems,Mr McMahon, and they selected GHA
161 Associates and Senior King; those, in otherwords, that
[7] had made presentations at the beginnin g of the year.
181 The other four,my Lord, they said, though they
[9] rejected them, they asked for further information and,

(10] as Mr Lazenby put it, kept their options open ,with them,
1111 and sent them scurrying around looking for information
1121 at their request.
113] My Lord, all that did not avail the two chosen
(14] because by January 1993, even those two short-listedwho
11 SJ had been part of the tender process, who had given
116] presentations throughout October 1992,;were then
1171 jettisoned and rejected. It;was at that point that a
118] new agency came in, called Option One, so that these six
(19] companies make their presentations in October; two of
(20] them are told that they are going to be selected on 27th
1211 October but by January, both of them are out and a new
(22] agency has come in called Option One.
123] My Lord, may Imake our case reasonably plain on
[241 that?We say that it is a reasonable inference from the
125] evidence that the following is the reason: both GHA and

Page 119

111 promotions and several different promotional activities,
[2] redemptions, and so on.
[31 My Lord, that was accompanied by a letter at 1266
[41 to each of the six shortlisted companies, agencies,
ISJ requiring confidentiality:
[61 "It is a condition of providing this brief and
[7] related data regarding Shell's performance that you
(81 enter into a personal undertaking .with regard to
[9] preservation of confidentiality concerning all the

11 OJ information, oral and written, .with which you have been
1111 provided. Preservation of confidentiality also extends
1121 to any information you have received or ,will receive in
[131 the future in connection ;with this project."
[14] Then various other remarks are made "kept strictly
11 SJ confidential ... may not be used and may not be
[16] disclosed to third parties". So that ,went .with the
[17] information contained in the documents that
118] your Lordship has-had a look at. It is, ;we submit, an
[19] indication, extending as it did to all of the
(20] information in the document, how Shell regarded
1211 the -:- of course, there .was another information in the
(22] documen t, but how Shell regarded .what it ,was doing. In
(231 particular the idea of a loyalty scheme
1241 consortium-based, partners in a partnership, Shell_-led
[25] in the .way that I have indicated.
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111 Senior King, certainl y GHA ::-your Lordship has seen
[2] their presentations briefly this morning ::- were runnin g
[31 systems that they decided by certainly the end of 1992,
(41 they did not ,want.They were third party systems of the
ISJ type that ;we have already examined and they brought in
161 Option One, not to run any scheme, as GHA .were hoping to
[7] do, but rather to do .what Shell determined they should
[8] do, a limited role.The idea ;was already there; the
19] scheme ,was already decided upon, the promotional

1101 framework. Option One ;was simply going to, in effect,
1111 review the idea and put forward together a strategy to
1121 implement it. GHA, on the other hand, had a different
113] kind of approach, as your Lordship has seen.
114] My Lord, this .was already in the mind, .we submit,
11SJ it may be, in Mr Lazenby's mind in August .when he ,was
[16] .writing himself direct to partners, or at least says he
1111 ;was approaching direct partners, because that .would not
118] necessarily ,we submit have been compatible .with a GHA
1191 scheme.
1201 If I can invite your Lordship to look, on 28th
1211 October, at volume 3, 1318, your Lordship ,will see that
1221 the agenda ofMr Lazenby, together .with MrWatson, as it
[23] .would appear, is already really inconsistent .with GHA
(241 and Senior King being retained because they are already
(25] ,writing directly to potential partners. 27th October
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111 1992, this is 1318.Mr Lazenby minuted MrWatson on
[2] 28th October 1992 under promotional opportunities .with
131 Sainsbury.
141 "Sainsbury's would be an ideal promotional
151 partner", he says, "due to their size and number of
161 stores and their brand image and market positioning.
f7l Problems working .with them ,will be that they have no
1a1 representation in Scotland and Northern Ireland.Also,
19J they claim to have 4 per cent petrol market share ...

1101 "Still, they have 7 to 9 million customer visits
1111 per .weekwhich, whilst the profile of their customers
1121 oriented to women, and so away from high mileage
1131 motorists, is still attractive target audience.
114] "Any partnership marketing activity we did .with
1151 them might fall into the following areas:
(16] "Air Miles. If a major supermar ket were brought
117] into Air Miles on a broad national basis, this ,would
1181 cause a major UK relaunch ofAir Miles.The grocer
[19] .would enhance the Air Miles offer to extend its appeal
(20] to most of our customers, possibly 50 to 70 per cent,
1211 though there .would still be a significant number to .whom
(221 this offerwill not be attractive, so we~ still not
(231 be able to make this our only promotion .without losing a
(241 significant number of our current customers."
(25] Of course, the point made there is the point about
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111 At the bottom, he says:
(2] 'The first two routes are the most attractive
131 long-term and strategically useful."
141 So in other .words, tying up Sainsbury's in to Air
15J Miles, ofwhich Shell were a member, but also a true
161 universal lifestyle promotion for customers collecting
f7l generic points, that is the Shell-led consortium,we
181 say, and expressed in a few lines.
(9] My Lord, it is important to recollect that the

110] claiman t's idea .was first ventilated in its fuller form
1111 in 1990 by means of an approach to Sainsbury's. It ,was
1121 known to Mr Lazenby, it is our case, as a consequence of
(13] 12th May discussions because it is the evidence of both
1141 men that they mentioned that they had made an approach
1151 to Sainsbury's and explained how, ;what had been done.
1161 Mr Watson .wrote a letter at page 1323 to
117] Sainsbury's on exactly the lines that Mr Lazenby had
I1a1 suggested two days before. He ,wrote that letter on 13th
(191 October 1992; 1323.
[201 My Lord, I am going to move to the bottom of the
1211 page. (3) deals .with the Air Miles' suggestion:
(22] "Whil st it appeals only to a minority of our
(23) customers, to those people it clearly appeals
(24) strongly ... Sainsbury' s could offer Air Miles."
(25] "(4)We could launch-"
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111 Air Miles generally. It is not a mass market appeal
(2] promotion because it is only for those .who are able to
(3) have the luxury or good fortune of travelling to far
141 away clients.
[5] "The second impact that a grocer giving out Air
l6J Miles .would have .would be to enfranchise more of the
f7l public into promotional awareness."
[8J So, my Lord, it has deal t .with Air Miles. Over
19J the page, at paragraph 2, under the .words "Project

11 OJ Onyx", which is the long-term loyalty scheme that Shell
1111 are considering, is an important paragraph:
1121 "A major grocer will be key to getting a truly
113] universal 'lifestyle' promotion, where customers collect
114] generic points, collected from different points, into a
[15] pool. The grocer .would act as a major collecting
l16J source, beside ourselves, and neither of us ,will be a
117] key location for supply of rewards."
[18] Then a point is made that if another grocer were
[19] to go ,with Air Miles, then they .would be in an extremely
1201 strong position to tie up a second of the big three
(21] grocers in the national promotion, accessing 12 million
[22] customer visits a ,week
(23] "This is not a short or medium-term option since
(241 Sainsbury simply is not set up to go fully integrated
(25] into this technology .without major investment."
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111 MR JUSTICE LADDIE: I cannot help but laugh at this .They
(2] say they .would drive several miles out of their .way to
(31 find a Shell station. Yes, I know all about that.
141 MR COX: My Lord, quite. Number 4, though, is an
(5] interesting part of it:
[6] "We could launch a joint major 'points
f7l promotion'. Customers .would collect points, either in
l8J paper form or electronically, from both Shell and
19J Sainsbury's outlets (and from other retailers, banks ,

110] etcetera?) and redeem them for items from a mail order
1111 catalogue.
1121 ''We are currently studying the feasibility of
l13J this option and believe that it .would be a po.werful
1141 marketing tool, 'leapfrogging' all of our and your
(15] competitors."
116J MR JUSTICE LADDIE: That is not quite the same thing, is it,
117] a mail order catalogue?
(181 MR COX: Youcouldredeemfromamailordercatalogue::-the
(19] redemption techniques were matters that could be
(20] varied. One~ see in the discovery in this, one
1211 could have simply a catalogue at Sainsbury's and at
1221 Shell, and the various retailers, and you could go and
(23] collect your points at Sainsbury's, go to Shell and get
(24] your gifts from the catalogue there, or you could use it
(25] as a currency to get discounts.
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111 MR JUSTICE LADDIE: What I am saying,Mr Cox, is this is a
121 description of a limited Greenshield stamps project.
131 They both offer tokens, in this case electronically, and
141 you go and redeem it in a catalogue, amail order
15J catalogue.
16J MR COX: My Lord, it could be -:-
(7] MR JUSTICE LADDIE: It is so imprecise it could cover just
181 about anything.
[9] MR COX: It could.What is being suggested is a direct

110] link-up, no third party intervening, between Sainsbury's
1111 and Shell, issuing a common currency, issuing and
1121 redeeming a common currency.Themail order catalogue
[13] is merely one ;way it could be done. It could be done
114] for their own commodities. It is a direct approach,my
[15] Lord, ,which is not compatible .with a third party scheme
116] being operated, like GHA; in otherwords, they are
117] already exploring direct relationships .with partners in
(18] a joint promotion, issuing and redeeming a common
[19] currency.
1201 It may be,my Lord, that it is not until the end
1211 of the year that this forms conclusively in the minds of
(22] Mr Lazenby and MrWatson, because it is important to
(23] trace it step by step.
(24] My Lord, in November, this is a second important
125] period,Mr Donovan telephonedMr Lazenby ;with a view to
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111 but just a few days before he and the claimant spoke on
(2] the phone, he asked to see a copy of that letter,
[3J kno.wing that it existed. He had minuted ~
141 MR JUSTICE LADDIE: Does he admit that he asked for the
15J letter?
161 MR COX: No.Hesayshecanseenoreason;whyhe.wouldhave
[7] asked for it.
181 MR JUSTICE LADDIE: Iunderstand.Hecanseenoreason.why
191 he should have asked for it, no reason :why he should

1101 have looked at it, because hewas already in discussions
1111 with Sainsbury's.
1121 MR COX: One.wonders:whetherhehasforgottenthat.Hesays
[13] at paragraph 30 ofhis statement:
114] "I understand that he alleges he left me a copy of
11 SJ a July 1990 letter he had .written to Sainsbury's of this
116] meeting. I have no recollection of ever requesting
[17] discussing or seeing that letter and there is simply no
118] reason .why he ,would have brought it along to the
(19] meeting, let alone handing it to me in the context of
(20] this meeting, and my note makes no reference to any
1211 discussions on this subject.The letter .would have
(22] added nothing to our already existing thinking on
(23] loyalty schemes."
(241 Paragraph 30,my Lord.
[25] Although it is couched as having no recollection,
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111 putting for:ward further proposals of a short-term
12J nature, believing that Shell ;was interested in
13] shorHerm promotions. During that telephone
141 conversation it is our case thatMr Lazenby asked him
15J some time in early November, "Could you bring .with you,
[61 or sendme a copy of the letter you ,wrote to Sainsbury's
[7] back inJuly 1990?" Mr Donovan and Mr Lazenby agreed to
[81 meet on 24th November 1992.
19J MR JUSTICE LADDIE:Just a second.

110J MR COX: My Lord,Mr Lazenby, they did.-:-
1111 MR JUSTICE LADDIE: Theymet :when?
1121 MR COX: 24th November, 1992.
l13J My Lord,Mr Lazenby admits that meeting but says
(14] that he cannot recall seeing, reading or receiving the
115] letter of 24thJuly, 1990 that is, and cannot think, or
116] indeed, more than that:
[17] 'There is simply no reason .why John Donovan
(18] should have brought that letter to the meeting"> I am
119] quoting verbatim from his statement at paragraph 30 ~
1201 "let alone hand it to me in the context of this
1211 meeting. Mymeeting notemakes no reference to any
1221 discussions on this subject."
1231 H~ s,ays:
(24J "It would have added nothing to our thinking."
(25] My Lord, one knows not whether he had forgotten,
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111 it seems to us, with respect, to be a clear denial and
12] it is denied in the pleadings -

131 MR JUSTICE LADDIE: Sure.
[4] MR COX: The fact is that just a few weeks before, just of
(5] some days before, he asked to see that letter, he had
(6] written or rather he had strongly recommended to his
(7] immediate superior to write to Sainsbury's, approachin g
(8] them for a direct common currency promotion, just as he

(9] knew the claimant had done -
(10J MR JUSTICE LADDIE: Maybe I am misunderstanding.Assume for
(11] the moment that Mr Lazen by knew of the letters that he

112] wrote to the internal memorandum to senior management

(13] and the fact that he was going to write to Sainsbury's,
114] and so on and so forth, why is that inconsistent with

115] paragraph 30, having decided to do it all himself,
116] having told management that he was going to do it, why

(17] did he need to see a letter from Don?
[18J MR COX: My Lord, I submit-the reason is obvious.The
119] reason is that when you are making an approach along
(20] exactly the same or very similar lines to one that you
[21] know has been made before by Shell, or at least with
(22] Shell's direct approval, Sainsbury's being a prize
(23] partner in the market for this kind of promotion, you
(24] would want to establish in your own mind what has gone
(25] before.
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11] It :would be the most ordinary activity of a
(2] professionalman to say, if one knows you are entering a
(31 negotiationwith amajor partner, potential partner,
141 like Sainsbury's, the first thing you do is ask to see
ISJ what has happened before. "What have :we discussed in
161 the past .with Sainsbury?"You know, because you have
[7] had disclosed to you in May, that an approach :was made
181 directly on behalfof Shell, .with Shell's approval and
[9] Shell's textual input and it :would be, I submit, not

1101 only natural but possibly negligent not to say, "We need
1111 to seewhat :was said before, how .was it put, and more
1121 importantly, howwas it left .with Sainsbury's, .with ,what
113] expressions of interest, .withwhat understandings?"To
(14] have the letter then :was the natural thing that any
l15J reasonably competent man ,would have done. My Lord, in
116] our submission it .was probably essential, so that you
117] could see that youwere notmaking incompatible
118] statements.
[19] In this case, it is very significant, because if
(20] he asked for that letter fromMr Donovan andMr Donovan
1211 gave it to him, as he and Sotherton say he did, then it
(22] means that Lazenby knew that the letter existed.That
[23] is .whyMrDonovan andMr Sotherton brought it on 24th
(24] November, because they had been asked to, and the reason
(25] :why they had been asked to .was because unbeknownst to
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111 Mr Donovan until discovery, a strong recommendation had
(2] beenmade by Lazenby to approach Sainsbury's for a
[3] common currency partnership promotion andMrWatson had
141 done that.
ISJ It does mean, if one thinks about it, and this
[61 ,will be amatter for the evidence andMr Lazenby, if he
[7] comes, that if he knew about that letter, he could have
18] only known about it via the meetings he had .withmy
(91 client, the claimant, on his own story, because he says

11 OJ he has not consultedMr King, although theywork in the
1111 same department. He asks for that letter. It does
1121 rather suggest that May and November hang together.
1131 MR JUSTICE LADDIE: Can you tell me this: is there any
114] evidence other than thewitness statements of
115] Mr Sotherton andMrDonovan that the letter .was in fact
(161 handed over?
117] MR COX: My Lord, there is the evidence ofMr Sotherton;
118] there is a noteMr Sotherton made onbis copy there .was
[19] such a letter.
120J MR JUSTICE LADDIE: Can you tell mewhere that is?
(21] MR COX: My Lord, I can. It is to be found at-: if your
[22] Lordship :will give me one moment.Would your Lordship
[23] bear .withme for just amoment? It is El,my Lord,
(24] 450/A.
125J MR JUSTICE LADDIE: El.
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11] MR HOBBS: It is a second copy of a letter.450/A is the
(2] one ;with the annotation on it.You need to contrast it
131 .with the onewhich precedes it at 449.
141 MR COX: I am very grateful, It has been filed there
ISJ because it would have borne a date inJuly.
161 Page 450/A.
[7]

18]

[9]

MR JUSTICE LADDIE: Yes.That does not -
MR COX: My Lord, no.
MR JUSTICE LADDIE: It does not suggest that that .was

11 OJ contemporaneously .written on the document.This looks
1111 like it could just be a note to solicitors, or something
1121 like that.
(13] MR COX: One does not know. It is the only note-:
114] MR JUSTICE LADDIE: It is not suggested that that note .was
115] added contemporaneously.
116] MR HOBBS: Yes, it is suggested.
[17] MR COX: Mr Sotherton does say that he made a note on the
118] document at the time and if I can take your Lordship to
[19] that .witness statement, it is in the claimant's bundle.
(20] MR JUSTICE LADDIE: Forexample,on24thNovember,or25th
1211 November, he wrote on it:
(22] ''Relates to proposal presented to Paul King" -:
(23] I have the .wrong note, obviously.
1241 MR COX: 450/B I am told.
[25] MR HOBBS: The manuscript note is on 450/B.
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111 MR JUSTICE LADDIE: Quite right.Just leave it for a
(2] moment. (Pause) I see.
(3] MR COX: My Lord,Mr Sotherton says hemade a note on the
141 letter -
1s1 MR JUSTICE LADDIE: Yes, I see.
16] MR COX: _-: at paragraph 22.That appears to be it.
(7] But,my Lord, the position is that that is a
[81 straightfor:ward issue of fact.We submit, we say the
(9] letter ,was handed over; it ,was brought to that meeting

11 OJ as a result of a request. Unbeknownst to Mr Donovan,
1111 there is a very good reason ,why it .would have been
1121 required and asked for byMr Lazenby.That has emerged
113] on discovery ,with those two documents on 28th and 30th
114] October.
(15] Sainsbury's .was a sensitive issue. It :was
[16] perceived as the prize grocer supermarket. It :was known
117] to be very hard to get. Unquestionably arose issues of
[18] some sensitivity and, therefore, to determine .what had
(19] happened in 1990 .would have been important.We say
1201 Lazenby got that letter.
1211 My Lord, it is important to recollect something
122] because of course it is said - there ;was no mention of
123] giving that letter over byMr Donovan andMr Sotherton
(24] when they .wrote subsequently to Mr Lazenby on 3rd
(25] December 1992. On 3rd December 1992,,which.was the next
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111 piece of correspondence -:
121 MR JUSTICE LADDIE: 1345?
131 MR COX: I think so,my Lord, yes. 1345.Mr Donovanwrites
141 about the recent presentation of Holly.wood Collection
ISJ and Make Merry concepts and deals exclusivelywith the
161 Holly.wood Collection and Make Merry concepts and
[7] proposals.
181 The reason for that is we submit that Mr Lazenby
[9] toldMr Sotherton andMr Donovan that therewas no

1101 prospect of a long~term loyalty promotion for a long
1111 time yet to come. In otherwords, Mr Sotherton and
1121 Mr Donovan did not understand there to bemore than a
113] passing interest;Mr Lazenby asking to see it, a brief
1141 discussionwith no .immediate relevance, because
115] Mr Lazenby-:
116] MR JUSTICE LADDIE:Wait a minute. Once again, to be
117] perfectly clear, ,what this mustmean, if that evidence
118] is right, is thatMr Lazenby,who ,was deeply in
119] negotiation .with Sainsbury, asked to see a copy of the
1201 letter,which he did not have in his files.
1211 MR COX: Yes.
1221 MR JUSTICE LADDIE: Because he knew it existed, and
_23] deliberately and dishonestly said, 'There is no
[24] long-term project going on", so that Mr Donovan and
(25] Mr Sotherton .would not realise that this informationwas
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111 recollection.This is an exercise in deliberate deceit,
(2] if you are right.
131 MR COX: Yes.
141 MR JUSTICE LADDIE: There is really no alternative to that
[5] suggestion.
16J MR COX: There is not, I am afraid.The only reason -
l7l MR JUSTICE LADDIE: Fine.
181 MR COX: The only reason I have been diffident about it is
[9] that one is reluctant to make such an allegation and one

11 OJ is reluctant, but the fact is that the facts, we will
111] have to submit, drive one to the conclusion that this
112] young man was on the make, wanted to make a name for
113] himself, did not tcll his superiors that he was
114] receiving good ideas from Mr Donovan and drove the
115] project along the lines suggested byMr Donovan, no
116] doubt not telling his superiors that the input, what he
117] was being fed was from somebodyelse.
1181 MR JUSTICE LADDIE: It makes life so much easier when I know
(19] that no prisoners are being taken.
[20] MR COX: I am not famed for taking prisoners. iMay I also
(21] say that I suppose: I would not be here if this were the
122] nature and nub of the case for your Lordship to decide.
[231 MR JUSTICE LADDIE: It is obviously going to be a hard
(24] fought action.
(25] MR COX: The fact is that we submit iMr Donovanwas being
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111 being furnished to help them .with precisely such a 111 made use of and ifyour Lordship has already opened the
(2] long~term loyalty. 12] tempting pages in Pandora's box.-:
131 MR COX: Exactly. 131 MR JUSTICE LADDIE: It is an extraordinary-: I mean,
141 MR JUSTICE LADDIE: No if-ings and but-ings.That is, if 141 Mr Lazenby has to be a great poker player.
ISJ your clients are right, unquestionably an action of 1s1 MR COX: Not really.
161 deceit. [61 MR JUSTICE LADDIE: Yes. He could just find out from
[7] MR COX: Unscrupulous and unethical conduct, ,we agree. [7] Sainsbury'swhat contact they had had in the past.Why
[8] MR JUSTICE LADDIE: DesignedtohidefromMrDonovanand 18] get involved-: these are all questions thatwill have
191 Mr Sotherton the fact that they .were going ahead .with 19J to be canvassed at some stage. It is a high-risk

1101 just that thing which Shell said theywere not going [10] strategy, is it not, to discuss this issue ,with Don just
1111 aheadwith, 1111 when he could find out all that he needed from Sainsbury
1121 MR COX: Yes, theywere told it.would be too ambitious togo 1121 direct?
113] for amultipartner scheme in the immediate future, all (13] MR COX: No, not really.Thatmight look a little bit-: to
[14] on the back burner, but no doubt itwas helpful to have 114] ask Sainsburywhat Shell had done in the past?
115] for future consideration. (15] MR JUSTICE LADDIE: It didnotmatter, they could just carry
116] MR JUSTICE LADDIE: That does clear the air a bit. (16] on ,with Sainsbury and say, "Let uswork out how .we can
117] MR COX: Yes. I knowyou have been trying to drawme out. 117] co-operate together".You know the expression "sleeping
1181 MR JUSTICE LADDIE: On thisone!donot thinkyouhavemuch 1181 dogs", .why .wake up Don about the Sainsbury-:
119] choice.Your case on this is that Lazenby is a liar. [19] MR COX: But youwere not ,waking him up.You had been
[20] There is no other alternative; he is a liar. If I think 1201 telling them in May and in November, '1t is a long ,way
1211 he is a liar, Iwill say so.There is no two :ways about 1211 ahead.we .will keep it in the locker. It is all far,
(22] it. ✓ 1221 far off.We think it is too ambitious", youwere not
123) MR COX: I do not think so. (23] waking anybodyup. Meantime, you ,were discussing
[24] MR JUSTICE LADDIE: This is not an area of imperfect (24] actively short-term promotions and making them believe
(25] recollection.This is not an area of dimmed 125J no doubt, as was no doubt the truth, they ,were being
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111 actively considered for shorHerm promotions.
(2] It is not, in fact, as I~ submit to your
131 Lordship during the trial, a very difficult trick; it is
(4] just ordinary stuffof the criminalcourt, albeit in
ISJ this case it does not have the elements thatwill bring
1s1 it before those courts. It is not a criminal offence to
[7] steal somebody's idea.
[81 MR JUSTICE LADDIE: It is criminal to commit perjury.
19J MR COX: That is anothermatter, as your Lordship kno.ws.

110J EitherMr Donovan is telling a lie andMr Sotherton or
1111 it may verywell be:-:-
112] MR JUSTICE LADDIE: As I said, no prisoners in this case.
113] MR COX: Yes. My Lord,moving forward, not to take up your
1141 Lordship's time too much longer, on 24th December 1992,
115] Mr Lazenby, and that,my Lord:-:-
116) MR JUSTICE LADDIE: 1356, this is a note to Mr Leggatt.
117) MR COX: It is the note to Mr Leggatt,my Lord, yes. I seem
118] to have the wrong bundle here.
l19J MR JUSTICE LADDIE: E3, 1356.
(201 MR COX: Yes, my Lord, I am grateful.Mr Lazenby urgently
1211 minutedMr Leggatt, a senior man at Shell, to say .with a
(22] launch date ofOctober 1 st 1993 for Project Onyx and, of
•231 course, this is one feature, that theywere moving
1241 forward .with a very ambitious date, theywanted to get
[25] this on by 1st October 1993. 1241
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111 MR JUSTICE LADDIE:Just one second.Was there a copy?
12J MR COX: No.
131 MR JUSTICE LADDIE: In discovery?
141 MR COX: No.
15J MR JUSTICE LADDIE: So ,we havenot just thatMr Lazenbyis
[6J lying but that he has destroyed the documents.That
[7] must be the case.
[81 MR COX: Hemay not have retained it at the time, beyond
(91 reading it.

[10] It is quite right, I should have reminded your
1111 Lordship, there was an officemove inwhichMr Lazenby
1121 says quite a lot ofhis documentswent missing or ,were
113] lost or destroyed.
1141 MR JUSTICE LADDIE: I see. Okay.
115] MR COX: Iwillhelp yourLordship further.with that but one
l16J of the questions I propose to askMr Lazenby is ,where:-:-
117) my Lord, there .was no discovery of the files relating to
[18] Mr King, as far aswe can see.Therewere no letters,
[19] and so on, relating to that. I :will have to take
[20) instructions about it. Itmay be thatMr Lazenby is
1211 referring to that as to the reason :why he could not find
(22] certain documents ofMr King's. I~have to check
[23] that.
1241 MR JUSTICE LADDIE: There is no copy of that.
(25] MR COX: No. Page 1356.

111 MR JUSTICE LADDIE:Just a moment.1356.
121 MR COX: My Lord, it is significant to note that that letter
131 was not found at all, even thoughMr Kingwould have had
(4] one in 1990.
15J MR JUSTICE LADDIE: I understand that.As I understand it,
161 that letterwas drafted .with the assistance ofMr King,
£7J originally; that is what it says.
181 MR COX: Yes.
(9] MR JUSTICE LADDIE: Andthere seems tobecontemporaneous

110] other documentationwhich confirms that.You have
1111 already toldme that there has been no discovery, or
1121 very little discovery, relating to Mr King's files and
1131 that may be because ofwhat happened in the move.
[141 MR COX: It is possible.
115J MR JUSTICE LADDIE: To lose one letter ...
116) MR COX:We do not kno.wwhether he kept it.Hemay, for
117) example, have discarded it at the time.
118J MR JUSTICE LADDIE: The importance of preserving doc-
uments,

l19J to lose one letter is a misfortune, to lose two ...
[20] MR COX: I can see ,what your Lordship is:-:-
1211 MR JUSTICE LADDIE: lt,wasagreatmisfortunereallytolose
[22] two.
(231 MR COX: Yes.

MR JUSTICE LADDIE: On the assumption that there.were two.
MR COX: Yes.Mr Donovan is absolutely clear, as is
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[1] Mr Sotherton, that it was given to him.
12J MR JUSTICE LADDIE: AbsclutelyThere is going to be a
[31 clear difference of evidence on this issue.
(41 MR COX: Yes.Your Lordship can see why it has excited
(5] strong feeling. If it is right whatMrDonovan says,
(6) your Lordship can see -
17J MR JUSTICE LADDIE: Mr Cox, what I gathered when I was
[81 reading the papers is that Shell do not like bcing
(91 called liars and fraudsters and your clients do not like

[10] bcing cheated. One of them is justified in that
1111 feeling.Your clients may wcll have been cheated.That
112] is your case.
1131 MR COX: Yes.
[14J MR JUSTICE LADDIE: If so, no wonder they are exceedingly
(15] upset. If, on the other hand, theyhave not been
116) cheated, Shcll have been accused of bcing liars and no
[17) doubt they are upset and that is whyno doubt a lot of
1181 money is going to be spent on this litigation.
(191 MR COX: Yes, a great deal.When I say "Shcll", one means
[20) at least a single employee.
1211 MR JUSTICE LADDIE: Mr Lazenby, but it is not as simple as
(221 that because your client has gone around saying - not
(23] just your client but some of the otherwitnesses -
(241 "What a disgraceful company Shcll is, they continue to
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111 language on either side.
(2] MR COX: What I would not ;want to do is lay against some of
131 the individuals in this case any such allegation. I am
141 conscious very much that this is being fought in open
ISJ court and ;we are responsibly bound to be careful about
(6] ;what one says. I am not suggesting in the case of
[7] Mr Leggatt or Mr Pirret, or .whatever it may be, that
[81 these things could possibly apply.
191 MR JUSTICE LADDIE: 1356.

110] MR COX: Mr Lazenby is minuting quite urgently because of
111 l the looming rapidly date option 5, "Various options and
1121 current status report on the project, summary of options
1131 open to us" and, my Lord, the relevant one is at option
1141 5, ;what he calls ''the ultimate".
115] Your Lordship ,will remember that in the concept 4
1161 document-
1171 MR JUSTICE LADDIE: I remember it.
1181 MR COX: It is no more than a passing fancy ofmine to refer
(191 it to you and probably with no relevance.
(20] "Option 4, but .with partner promotors both
1211 redeeming and issuing electronic points. Each
(22] individual partner promotor .will not necessarily both
,'231 issue and redeem points."
[241 That is the claiman t's idea. If I can take your
(25] Lordship back in recollection only to that idea, there
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111 he calls it just a few months later, the Aladdin 's lamp,
(21 is a scheme of a multipartner consortium with issuing
131 and redeeming what he calls Ml partners. Despite the
141 rather interesting questions ;we were asked during
15] pleadings aboutwhat ;was a partner, discovery showed
16] that Shell kne.w Ml wellwhat a partner ;was because
[7] they used those very terms, 'Wewill have a Ml partner
181 and we ,will have an associate partner".The Ml
191 partner ;was defined in the documents as issuers and

1101 redeemers, fully on board inside the consortium; the
1111 other kind was just redeemers.
1121 So this idea, by December, ;was entrenched .within
1131 at least what became the project manager of Hercules,
[141 the implementation project to launch the Smart scheme,
115] in his mind. Nowhere, ;we submit, does it show in these
116] documents where that idea came from, neither in the
1171 evidence of the .witness statements; it has simply
118] evolved, but your Lordship knows .what our case is.
[191 It is significant that when one comes~ they also
(20] by now had decided that persons who ,were going to
1211 implement their Shell scheme ,were not going to be GHA
(22] and Senior King, they got rid of them and they brought
(231 in Option One. My Lord, the terms on which they brought
1241 in Option One are quite interesting. I need not take
[25] too much of your Lordship's time ,with this. Suffice it
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[11 :will be some partners both issuing and redeemers; there
[2] .will be others merely redeeming.They ;will be partners
131 in a consortium and they ;will be ,with a common
141 currency. He goes on to say:
15] "Options 1, 2 and 3 can be implemented by 1st
161 October ... Option 4 .will be more difficult since it
[7] will require some investment and technological hardware
[81 input from partner promotor and hence it is unlikely
[9] that third parties' redemption of electronic points

[101 could be achieved before Ql 1994. Option 5 ,will take
1111 even longer .with partner promotors issuing and redeeming
1121 points.
(131 "It is quite possible that we can launch options
114] 4 and 5 on October 1 st 1993 in a limited ,way on the
[15] basis that our partner promotors are brought on-line as
1161 soon as possible after the launch."
1171 He then reviews the competitor position at 1357.
(18] My Lord, that is ho.w he leaves it at Christmas.
[19] My Lord, may I now begin to try to generate some
1201 of the reality that a close and rather lengthy
1211 examina tion of these docume nts ,we say gives rise to when
(22] one looks at it.
[231 What this document is making clear is Lazenby .-:
(241 at least Mr Lazenby ;we submit ~ has formed a clear idea
(25] ofwhere he wants to go.The scheme, the ultimate, as
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111 to say that Mr Lazenby himself, my Lord, says they ;were
121 brought in to do no strategic .work, no ,work of any kind
131 of imaginative or character dreaming up the scheme. He
141 says as follows:
(5] 'We did not .want them", this is Lazenby,
[61 paragraph 34, "ISthJanuary 1993,;we considered
[7] Powerpoints and Senior King's proposals further and
[81 ,while ,we ,were still interested in pursuing those ideas
191 .we ,were not ,wholly convinced about either of them.

1101 Powerpoints' proposal ;was a ready~made package and could
1111 not be flexible about Shell's needs."
1121 There at once they are identifying the difference,
[13] a difference, although they do not spell outwhat the
(141 needs ,were which were not Mfill ed:
115] "Senior King ,were no longer working .with Hughes
[16] Electronics and they were too small any.way, so .we again
[17] thought of using Option One, a substantial marketing
(18] agency .with a proven track record.We thought that
1191 Option One would be able to assist with promotional
(20] advice as well as PR and design but .we did not ;want them
[21] to start acting as general strategic consultants.
1221 'They ,were not cheap.They had a far greater
[23] number of contacts than Senior King and .would be a good
(24] intermediary to approach third parties as promotional
(25] partners.We decided to brief them to produce a
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111 strategic plan, an implementation plan of the marketing
[2] offer and the means to present that offer.The idea .was
131 to have several third parties who at least expressed
141 serious interest in principle in becoming promotional
ISJ partners within the coming months.•
161 So before Option Onewere brought on, theywere
(7] brought on,my Lord, not to review, MrWatson agrees,
181 not rather to do any strategic thinking. In fact, they
191 already hadwhat they described as a vision and, at
l10J paragraph 36, in terms that even through the dryish
1111 print of a no doubt carefully draftedwitness statement,
1121 the enthusiasm and pride we submit peeps through the
[13] language used by thiswitness because he says,my Lord,
[141 at paragraph 38:
[15] "I also set out our vision for the next
l16J generation", this is to Option One, "of strategic
1111 loyalty promotions.We briefed Option One to act as our
(181 promotions agency, to review this vision, to participate
(19] in ourmarket research exercise and to achieve contact
(20] with promotional partners with a view to the joint
1211 promotion and to select the correct mechanical and
(22) technical supplier using the experiencewhich Shell had
(231 already."
(241

[25)

H~ •~ys:
"We did not have a deficient loop in from

110) time.
1111 MR JUSTICE LADDIE: They are serious allegations of
[12) impropriety.
1131 MR COX: My Lord, I will give you such a list.
1141 MR JUSTICE LADDIE: I will be in my room from about
115] 8 o'clock tomorrow morning.As long as you fax it
(16) through to my clerk by 8.30 will do, that will be plenty
1171 of time.
1181 MR COX: I am very grateful. My Lord, that will shorten it
[19] considerably.
(20J MR JUSTICE LADDIE: I understand you will take me through
1211 them. It ls just that you will not have to read it line
1221 by line.
(23] MR COX: There are also one or two authorities that at this
(241 stage I will take your Lordship to.
(25] MR JUSTICE LADDIE: If you give me those, I will have read
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111 Hercules. Quite fundamental questions such as ,whether
121 the project should be electronic or paper still remained
(3) unresolved."
141 That is like saying, .we submit,when you take this
[SJ scheme as awhole and refer to quite fundamental
(6) questions such aswhether it should be paper or
(7] electronic, really decidingwhether or not ~well, it
(8) is an exaggeration, I was going to saywhether the
19J paintwork .was green or red.Your Lordship understands

1101 the point from the discussionwe had before.
1111 MR JUSTICE LADDIE: Yes.
1121 MR COX: Thewhole point is that he gives himself away, ;we
113) say, in that paragraph and the discovery .will
114) demonstrate that evenmore clearly as I take your
115] Lordship through it, that they had already got the

111 you intend to refer me to?
(2] MR COX: I can give you one.
131 MR JUSTICE LADDIE: Would it be easier if you give me that
141 list and I promise you I will have read them all
15] assiduously before we start again tomorrowmorning? It
16) might save a little bit of time.
[7] MR COX: I am more than happy to.
181 MR JUSTICE LADDIE: You have been on your feet all day.
(9] MR COX: Yes, I have. I am very conscious of the length of

111 those as .well.Would that be a convenient point to
121 leave it?
131 MR COX: Yes.
141 MR JUSTICE LADDIE: Thank you verymuch.
ISJ (4.00 pm)
[6J (The court adjourned until 10.30 am the following day)
[7]

18)

(91

110)

(111

112)

113)

(14)

(15)

1161 idea. I16J

1171 MR JUSTICE LADDIE:MrCox,canyoutellmehowmuchlonger 1171
(181 you intend to be?This is a most unusual opening for [181

[19] the Chancery Division. (191

(20J MR COX: My Lord, I am sorry. (20J

1211 MR JUSTICE LADDIE: No, ifyou think it has to be done, but 1211
(22) .we normally expect to see witnesses by the afternoon of 1221

(23) the first day. (231

(24) MR COX: I apologise. I think 45 minutes, at maximum. (24)

[25J MR JUSTICE LADDIE: Doyouhavcalistofthedocumentsthat 125J
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111 Wednesday, 16thJune 1999
(2] (10.30 am)
131 OPENING SUBMISSIONS by MR COX (continued)
(41 MR COX: My Lord, at a necessarily rapid pace and with the
ISJ advantage, I hope, to your Lordship of being able to see
16J some of the documents - I am afraid rather numerous -
[7] that I copied, I propose to complete within a relatively
1a1 short time, I hope.
191 MR JUSTICE LADDIE; I should tell you I have not,

110] unfortunately, had the chance to read the authorities
1111 because I had a telephone conference which went on and
1121 on.
1131 MR COX; My Lord, not to worry, because I hope I shall be
[1i41 able to complete the facts relatively shortly.
11 S] My Lord,we had reached 24th December bywhich
l16J time it is the claimant's case that what became andwhat
1171 is referred to in the witness statements as the "Shell
1181 vision" had already essentially been determined.
11a1 Your Lordship will recall the letters to Sainsbury's,
1201 the paragraph with the minutes, the note dealing with
1211 the ultimate scheme, the lifestyle promotion.All of
(22] these documents existed prior to 24th December and
11 reflected, in our submission, a clear understanding of a

-.. 11 consortium approach with an issuing and a redeeming in
[25] an exclusive consortium of partners.

Page 1

111 kind of involvement with partners, never previously
121 achieved in the UK.A genuine partnership, they said,
(31 with retailers or -
141 MR JUSTICE LADDIE:What page is this?
ISJ MR COX: My Lord, this is at volume 4, 1643.
1s1 MR JUSTICE LADDIE:Yes.
[7] MR COX: I am quoting from it:
181 "A genuine partnership with retailers or
(91 manufacturers in a loyalty promotion.The kind of

11 OJ scheme thatAir Miles dreamed of becoming but never
1111 attained, with a common reward currency,"
1121 My Lord,without now exposing these documents, as
113] I am afraid at some stage it may be necessary to do
(14] either byme providing your Lordship - and I suspect
l1SJ this might be helpru.1-with a schedule under headings
116] of each document that we say is relevant to that
(171 specific point.That may be helpful to your Lordship.
l18J I do not know. But these documents do require - and of
11s1 course they have not received analysis in any of the
1201 witness statements, for obvious reasons - some careful
1211 examination.
1221 MR JUSTICE LADDIE: At the end of the all,Mr Cox, this is a
(231 breach of confidence action.
1241 MR COX: Yes.
12SJ MR JUSTICE LADDIE( I suspect - but nothing is

Page3

111 My Lord, if one then goes into January one begins
121 to see just how powerful that idea is perceived to be
(31 and also how new. Because, if your Lordship has had an
141 opportunity of seeing some of those documents, can
ISJ I take you to a selection of them?
161 MR JUSTICE LADDIE; Tellme the point you want to make,
[7] because it may not be necessary to go to the selection.
(81 I have read it for the purpose of reading them, so ...
'<] MR COX; OptionOnewerebroughtin.They'werenotbrought

110] in to do what was described in some of the notes as
1111 "blue skymeandering".Theywere brought in to
1121 implement a predetermined and established vision.The
1131 vision was one that is set out in the Option One
[1i41 response document, dated 2nd March 1993. My Lord,
11SJ without taking you to it, may I cite a few lines from
1161 it. Option One entitled this document 'The Shell Vision
1171 Outline Response", and they wrote in a prefatory
1181 paragraph that theywere now at the stage where
[Hll Project Hercules, as it had then become, withMr Lazenby
[20] as its head, was starting to take shape in theirminds.
1211 What we submit is it is clear fromwhat has gone before
1221 that what theymeant was theywere beginning to
(23] understand what Shell was driving at, what it was
[~l getting at.They described it as opening the door, the
(25] Smart Card technology that was being proposed, to a new

Page 2

111 guaranteed - that Mr Hobbs is going to accept and
121 rejoice at the fact that the Shell Smart Card promotion
(31 is wonderful.Whether unique or not is secondary. It
141 is wonderful. No doubt theywill say, as you would
ISJ expect them to say, it is wonderful.They have put a
[61 lot of effort into it and it is hopefully, from their
[7] point ofview, delivering the goods.What counts, as
181 far as I am concerned, is what was it that was proposed
(91 by your client and whether that was adopted.Whatever

1101 your client proposed was not the finalised version that
111 J Shell put on the market. If you did not have the Smart
1121 Cards, the actual hardware had not been worked out, the
11a1 partners had not been gone into, put your client's case
1141 as favourably as possible, but the finished package that
115] Shell had, even on your case, was developed from your
1161 client's idea. But you are not surely suggesting that,
1171 the minute afterMr Donovan had made his proposal, they
[181 could have gone out the next day and said, "Right, that
(19] is the project we are going to adopt.We have
1201 everything in place". It is ridiculous. Of course they
1211 did not.They had to develop it.Assuming it came from
1221 your clients, it had to be refined.What they are
123] proclaiming as wonderful is the finalised -
(24] MR COX: No,withrespect not,myLord. Becausewe are here
[25] at a stage where we are a long way away from the
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111 finalised scheme. In January 1993 what is being greeted
12J is a new concept of a relationship betweenmajor
[31 High Street retailers which had never been achieved or
141 even really thought of, we say, before.
ISJ MR JUSTICE LADDIE: Fine.I understand that. Even that,
161 Mr Cox, I understand. It may come as a surprise, but
[7J I understand that. But I do not need thousands of
181 documents to see that point.
[91 MR COX: Of course not.

1101 MR JUSTICE LADDIE: I have also seen the reference inoneof
1111 the Shell documents saying the only thing in any way
1121 like this was withAir Miles.Which is one of the
(131 documents you drew to my attention, and I can see the
(141 differences.Then there will be questions as to what
115] was it that your client handed over to Mr King and again
116] to Mr Lazenby, if he did, and whether that was the
1171 origin ofwhat it is that has gone into the defendant's
l18J long-term promotion. I am a bit concerned that we are
[19] going to end up rather like an advertising campaign in
[20] this court,which I can tell you I will set my face
1211 against. I do not believe the court's time or the
[22] parties' money should be spent on that sort of thing.
, 11 We have to get down to the nitty-gritty.

11 MR COX: MyLord,weagree.Thedocumentsthroughout1993
(25] we say show - first, it goes to the issue of the

Pages

111 quality of confidence because everybody-
121 MR JUSTICE LADDIE: That is not in dispute,Mr Cox. It is
131 not in dispute. Mr Hobbs accepts that, if it was
(4J suitable for treating as confidential: that is, of
[SJ sufficient merit - whatever it was was handed over
161 under obligations of confidence.There is no doubt
[7J about that.
re1 MR COX: No,my Lord, forgive me. I am not making myself
- JI clear.As I understand it, what is disputed or not

110] admitted - not so much denied but not admitted - is
1111 that this information possessed the necessary quality of
1121 confidence. It was not new: it was trite. It was so
1131 ordinary, so much in the public domain that it was
1141 completely incapable ofprotection by an obligation of
[15] confidence. Now, to that issue, to some extent, in our
116J submission - I will not trouble your Lordship with it
1171 now - the clear contemporary evidence of the response
(181 of the trade is both foreshadowed in the authorities as
1191 a relevant factor and is shown in the documents as being
1201 all one way, as being a profoundly new concept. For
1211 example, and I quoted at random from such a plethora of
1221 examples that I am embarrassed by them. Indeed, I am
(23] embarrassed in presenting them to your Lordship.
(24] Because of course I knowyour Lordship can seize the
[25] essence of a document faster than I can and faster than

Pages

111 anyone else. But I am afraid in real time I have to
(2] unfold these things. I have taken the decision this
131 morning not to trouble your Lordship with it, but to do
141 it by short order.
ISJ MR JUSTICE LADDIE: Fine.
161 MR COX: And that is by scheduling the documents under
[7J headings during the course of the trial. Butmay
181 I simply, plucking at random - for example, there is at
[9] volume 4/1796 qualitative consultancymarket research

110J results.When I seized these examples, frankly I am
1111 embarrassed by the number of plums that I could pluck
1121 from the tree. So I do notmean this to be exhibiting
[13] the strongest case that I couldmanage. But,my Lord,
114] qualitative consultative market research greeted the
[15] idea that they had been brought in to test by focus
[16] group of consumer reaction as this new idea from Shell.
(17] MR JUSTICE LADDIE:MrCox,forgoodnesssake.Wearegrown
118] men.What do you expect them to say? They have just
[19] been brought in by Shell. "We have been asked to test
(20] this trite thing".What do you expect them to say?
1211 They are in the advertising field.
(22] MR COX: Yes, I know, and that maywell be the answer: the
(231 whole thing was just a lot of puff. But, insofar as one
1241 can base anything on the documents thatwere
(25] contemporary, they point one way. I am going to be

Page?

111 exposed -
(2] MR JUSTICE LADDIE: Itmay be that this is not the strongest
[3] point that Mr Hobbs has.Whatever the input of your
141 clients, at the end of the day the project that Shell
(SJ had was considered by them to be commerciallyworthwhile
[6] and, at the least, commercially sufficiently valuable to
[7J need to keep it from the eyes of competitors.Although
[81 they accepted sooner or later their competitors would
[9J either find out about it or would get there themselves.

1101 But they needed to be there first, and it was
1111 commercially important for them to have this new project
1121 kept confidential.To the extent that,whatever they
113] wanted kept confidential was the same as what Mr Donovan
114] handed to them, it is going to be difficult for them to
[15] say what Mr Donovan had was not of a sufficient quality
(16J to warrant being kept confidential.
117] MR COX: Sometimesonefindsoneselfprofoundlywishingone
118] had put it like that oneself.
[191 MR JUSTICE LADDIE: One of the things that I suspect
[201 Mr Hobbs is going to say is, well, whatever the result
1211 may have been inside Shell, what was proposed was at
(22] such a high level of generality and low level of detail
1231 as to be like whisps in the wind.That is what he is
(24] going to say. He may not succeed, Mr Cox, but that is
[25] what he is going to say. If it is his best point, he
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111 will put a lot of effort into it. Maybe there are other
121 points he will put effort into as well, but that is one
131 of the things he is going to say.
141 MR COX: MyLord,IcanseethewayyourLordshipismoving,
ISJ or at least indicating for me this morning. May I say,
161 therefore, that is the first point your Lordship has so
[7] - if I may say so - eloquently summarised.The
181 second point to which these documents would go is the
[9] fact that there are profound similarities between the

110] way- even the formula which the claimant adopted in
1111 his documents and disclosures - but the way in which
1121 subsequently one can see in 1993 Shell approaching it.
1131 MR JUSTICE LADDIE: Once again I am trying to look ahead.
114] As I understand it, one of the things you are going to
(15] say - and this is just a reflection of how I understand
(161 the issues arising - is look at the distilled high
117] points selected by Shell as making this such a wonderful
118] scheme.You say those distilled high points are in
(19] substance what Mr Donovan handed over.That may be
[20] right and, if that is right, it will go some way - it
1211 may go a long way- towards supporting your client's
(22] submission that there is sufficient identity to give
rise to an inference of copying or derivation and that

. there is sufficient in it to undermine Mr Hobbs'
[25] submission that this is too generalised to be
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111 was Mr Donovan's proposals up their sleeve and were
12] referring to them?
[31 MR COX: ThebasicpremisesofMrDonovan1sproposalscanbe
141 seen to be the very issues with which -
ISJ MR JUSTICE LADDIE: Sorry,Mr Cox,we are talking about
161 terminology.You are paying emphasis on terminology.
[7] I want to know are you saying this means they actually
181 had the document in front them?
[9] MR COX: No.

1101 MR JUSTICE LADDIE:Terminologyj.usthappenstobebecause
1111 they are both writing in English?
112] MR COX: Yes, if your Lordship will have it so. I am going
[13J to retreat as gracefully as I can from taking
[14] your Lordship through these documents. I am then going
115] simply, having the comfort of knowing your Lordship has
1161 read these, to take your Lordship -
1111 MR JUSTICE LADDIE: I have read all the ones you identified
118] and I cast my eyes over some of the following pages as
[19] well.They were such a gripping read.
(20] MR COX: I do not have to be bludgeoned or cudgelled too
1211 hard to see the way your Lordship's mind is working.
[22] My Lord,may I take you to the authorities, the
123] claimant's bundle? Simply to assist, I hope, byway of
124] introduction to your Lordship some of the matters which
(25] we place reliance upon.The claimant's bundle, a black
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111 protectable. But once again, at the end of the day,
[2] I have to bear in mind that all of these
[3] documents -your client1s documents and Shell's
141 documents - are not written by lawyers specialised in
(5] the law of intellectual property or lawyers at all.
16] They are written in advertising language all the way
[7] through. In fact, one of the things that struckme
11 about Mr Lazenby's documents, when talking to his own
"·1 staff, it sounded like General Patton addressing the

1101 troops. "Let's go forward, strongly arm in arm. I am
1111 not going to impose mymachiavellian views on people".
1121 Terrific, terrific stuff.
1131 MR COX: Yes.
(14] MR JUSTICE LADDIE: But, at the end of the day, I am going
115] to have to make up mymind what was handed over, whether
116] it was used and whether it is confidential.
[171 MR COX: I would simply conclude this part by saying, my
1181 Lord, that those documents in 1993 might assist, as they
[19] show them grappling with precisely the same problems in
1201 exactly the same terminology often as used byMr Donovan
1211 in his disclosures to Shell.
1221 MR JUSTICE LADDIE: Let me make sure I understand the
[231 "exactly the same terminology" point. Is the "exactly
[241 the same terminology" just a happy coincidence, or is
(25] this a subliminal suggestion to me that what they had

Page 10

111 bundle.
[2] (10 .4; am)
(31 My Lord, to the extent that I need to for these
141 purposes , may I begin to introduce your Lordship to an
[5] area with which I know you are already more than
[61 familiar . My Lord, the latest case is a case called
(7] De Maudsley v Palumbo. But, my Lord, if I may;

181 I propose to deal first with the two television

191 programme cases, one in Australia and one of course in

1101 this country. My lord, first at tab 7,Talbot vThe
1111 General Television Corporation, 1981 RPC, page i.

1121 MR JUSTICE LADDIE: Yes.
1131 MR COX: My Lord, this was a case of a proposal for a
[1141 television programme. The plaintiff was a film producer

115] who had developed a concept or idea for a series of half

1161 hour television programmes. Your Lordship may be

[17] familiar with the facts.
(181 MR JUSTICE LADDIE: I do not remember it. I ha~ read it
(191 once.
1201 MR COX: May I briefly deal with them for your Lordship? He
[211 devised an idea of interviewing and making programmes
[221 about Australian millionaires and, although that had

(231 been done before in general terms in the sense that
f.¥1 programmes about rich men had been made in which they
(25] had given their life stories, what was new about this
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111 particular idea for a programme was that it had the
(21 slant that the millionaires would spend a few minutes in
(31 an allocated slot telling us all how we too might make
(41 a million. My Lord, the plaintiff in this case produced
ISJ that idea and sentit to the Channel 9 network in
161 Australia . Reading from the headnote, he prepared:
[7] " ... a written submission for use in negotiation
1a1 for the sale of the programme to television networks.
[9] In the course of negotiations with Channel 9 network

110] television stations in December 1996T disclosed the
1111 concept and presented the submission."
1121 He then, at a later stage, subsequently forwarded
[131 to the network a pilot script for the programme, but
[141 thereafter there was no further communication, no
[15) response. In 1977, a few months later in April 1977, he
1161 became aware of promotional material being broadcast by
1171 the defendant, the operator of the Channel 9 network
1181 station in Melbourne advertising a forthcoming series of
[191 segments on a current affair s programme in which persons
(201 who became millionaires through their own efforts would
1211 spell out their recipes for success and posing to the
(22] viewers the question: could you be a millionaire too?
_ There were then discussions and correspondence between

solicitors and an injunction was obtained. My Lord,
(25) however, I understand, at least the first segment was
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111 broadcast and this matter came before the court in the
[2] Supreme Court ofVictoria.
[3J My Lord, the relevant passages of the judgment,
[4] may I take your Lordship to page 5 first of the
ISJ judgment? At line 10 on page 5 the learned judge sets
[6J out that:
[7] "The plaintiff had developed a concept for a
~I television programme.The theme of the concept: the

programme should depict the story of the success of
1101 selected millionaires with the specific theme that the
1111 success of those persons could provide an example and
1121 inspiration for viewers to make a million for
[131 themselves."
[141 Then he describes the nature of the submission in
[151 the judgment:
1161 'Toe submission began with an introduction which
1171 included these passages:
[181 "1Everyone has the desire to become a
[191 millionaire. Few of us make it.This programme is
1201 about those who have, how they did it, how it affected
1211 them. How does it affect aman when he goes from
(22] selling oranges door-to-door to millionaire six times
(231 over all in the space of seven years?1"
(241 The language of course is not dissimilar in tone
[25) and style sometimes to the language your Lordship has
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111 been commenting on already this morning:
12J 'Then follow some quotations and some seven sample
(31 stories. Each story dealt with an Australian who
141 started with nothing or very little and became very
ISJ wealthy. Programme philosophy is stated in these terms:
161 the previous shortlist of subjects demonstrates the
[7] scope for the development of this programme."
181 My Lord, I pause to interpolate: this is an idea
19J plainly not yet developed:

110] "Its commercial aspects centre on two points:
1111 people are fascina ted by money, particularly when it is
1121 co.unted in millions, and they enjoy prying into the
1131 private lives of others. By looking at a series of real
1141 life millionaires and examining how they have made it,
11SJ as well as their life styles, will satisfy the needs and
1161 desires in the minds of the audience."
1171 This, I suppose, is addressing the appeal of the
1181 programme. Much, as we say, Mr Donovan addressed the
(19] appeal of his concept in the documents that
(20] yo.ur Lordship has before him:
1211 "Each case study will provide viewers with
(221 in-depth backgro.und about how the million dollars was
(23] made and how it is being spent. It is a show for
(241 financial voyeurs and there is a little of that in all
[25) of .us."

Page 15

[1] Then .under "Format" it is posed as a suggestion:
121 "••• can be constructed in one of two ways.
[3J Ideally a 30-minute show. However, if it is desirable
(41 from a programmin g standpoint, it could be produced as
[SJ a one-hour with three participants in each show.
16J Initially the subject will be introduced by way of
[7] location interview.We will then retrace his or her
(8J path to fortune, perhaps including key figures."
(9] May I pause there just for a moment to say the way

[101 this idea is adumbrated in these documents with its
1111 "possibilities" and its "perhapses" and its suggestions
1121 of alternatives is not dissimilar in feature and
113] character from the way in whichMr Donovan put forward
[141 his ideas.
l15J MR JUSTICE LADDIE: It does not stop being suitable for
(16] being confidential information because you have a number
(17) of options and some things are not finalised.
[181 MR COX: Exactly. It is posed in the condition. My Lord,
[191 the possibility of specials was adverted to and there
1201 was a section on costing. Finally there is a summary:
1211 "Because of its content, to make a million is a
1221 natural big rater because it has a common denomina tor
(23] that everyone is interested in:money."
[24] Then a paragraph about the class ofmillionaires
(25) who are growing.Again designed, no doubt, to give a
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111 feel of the attraction of such a programme.
(2] My Lord, there were meetings on 7th October 1976
[31 in the studios to disclose this idea and, at the
141 meeting, from line 22:
15] "..• copies of the plaintiff's submissionwere
16J given to a Mr Chisholm,Mr French and Mr Schildberger
[7] and these were left with them.After the meeting the
181 concept was discussed.The meeting ended on the basis
[9] that the plaintiffwo.uld make further enquiries and

110] contact the other persons further."
1111 He didmake other enquiries and then he
(12] endeavoured to get in touch with Mr French. He was
l13J .unable to do so for a considerable time.During this
114] period a pilot script for one episode of the proposed
115] programmewas written, entitled "HowTo MakeA Million"
116] and dealt with the story ·of one successfulman and how
1171 he s.ucceeded. On 6thJanuary, following a telephone
118] conversation on that day, the plaintiffwrote to
119] Mr French enclosing the pilot script:
[20] "Following our telephone conversation, I would
1211 like to s.ubmit to you this pilot script. I point o.ut it
(22] is based on actual interviews and is a true reflection.

I Since we last talked about this series we have
11 approached certain individuals on our list of sixty.

[25] All of them have agreed to appear."
Page 17

111 how amillionaire achieved his s.uccess and howviewers
(2] could learn from his example is something he kept
[31 private. He communicated toTelevision Corporation
141 Limited in confidence in the course ofnegotiations for
15J the sale of a programme embodying the concept .. ."
16] And setting out the relief that is asked for:
[7] "It is clear [says the learned judge] that an
181 obligation of confidence may exist where there is no
19J contractual relationships between the parties."

1101 My Lord,we have reflected upon this.There is
1111 degree in the pleadings inwhich contract is mentioned.
1121 We submit yo.ur Lordship need not be concerned with
(13] contract in this case and that, for these purposes in
114] this case -maybe your Lordship will disagree - no
115] wider duty owed .under the contract and what this case is
116J about, yo.ur Lordship has to decide, is the equitable
1171 obligation.
[18] My Lord,may I return to that? 'The information
(19] where a plaintiff sues", says the learned judge -
1201 MR JUSTICE LADDIE: I am not sure about that.There are
1211 consequences,Mr Cox.As far as I am aware, this is an
1221 undecided area oflaw.What happens ifyou have a
(23] contractual obligation of confidence, whether yo.u can
[241 have simultaneously an equitable duty of confidence.
[25] Mere sensible people, non-lawyers, might say: what
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111 He names the various famous people he says would
[2] have agreed:
131 "I think you would agree it is a pretty imposing
[4] line up. In case you have mislaid the original
[5] submission [page 7] we presented to you in
[6] October, I have taken the liberty of enclosing a copy."
[7] So, my Lord, there we have the broad outline of
-~l the idea and the concept.Thereafter the plaintiff
-11 heard nothing and then he becomes aware, as the learned

1101 judge explains, of the proposal to nm a similar
1111 programme.
1121 My Lord, at the bottom, line 40 indicates the
(13] nature of the similarity:
[14] 'Tonight we begin a series of reports on a subject
11 SJ very dear to all ofus:money. Every generation
[16] produces its share of self-mademillionaires, those
1171 people who by talent, ruthlessness, sheer hard work [the
11a1 announcer says over the airwaves] or luck, drag
(19] themselves .up by the boot straps, head and shoulders
[20] above the rest ofus. How do they do it? Can they tell
1211 us how to do it?Those are the questions whichwill be
1221 asked in the next four programmes."
(23] Over the page at line 8:
(24] 'The plaintiff claims it is the concept which he
125] developed for the television programme, having its theme
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111 difference does itmake? It does make a difference.
121 Because, for example, the financial compensation and the
[31 relief that you can get for breach of an equitable duty
[4] may be very different to the remedies you could get for
15] breach of contract.
101 (11.00 am)
[7] MR COX: My Lord, yes.
181 MR JUSTICE LADDIE: It maywell be, for example, that,
191 whereas .under an equitable duty one would assume that

110J the dutywo.uld terminate under circumstances of the
(11] judge's choosing basically, where the duty is
1121 contractual, the parties will have determined, as a
113] matter of contract when the duty arises,when it
(14] terminates and what its value is. So there may be an
(15] enormous difference between a contractual right and an
1101 equitable right.At least as far as relief is
(17] concerned, and maybe duration as well.
118] MR COX: My Lord, I can quite see that. May I return to it,
(19] because it may be a subject your Lordship has to deal
(20] with later.
(21] But to continue with this case,ifImay, for the
1221 moment.The learned judge, having set out what the
[23] plaintiff has to establish: it was of a confidential
124] nature, it was communicated in circumstances importing
(25] an obligation and that there had been .unauthorised use,
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111 referring to the additional authorities to support that
121 point, particularly Coco v Clark, he then recites the
131 submissions made by counsel for the parties. He sets
141 o.ut the chief contention of the defendant, whichwas
ISJ that the information which the plaintiffalleged had
161 beenmisused by the defendant did not have the necessary
[71 quality of confidence. IndeedMr Gillard put it that:
181 "The plaintiffwas seeking to protect an idea for
191 programme abo.ut millionaires, how they succeeded and

1101 what viewers could learn from them and that was not
1111 original. He pointed to evidence that there had been
1121 programmes before on the careers of successfulmen and
1131 that it was a usual practice for interviewers to ask
114] such people the secret of their success. He also put it
115] that there was authority for the proposition there was
116] no property in an idea."
117] Now I move to line 14:
1101 "Where it had been developed to the point of
[191 setting out the real problem, as counsel for the
1201 plaintiff said,was to decide whether the idea or
1211 concept had been sufficiently developed.Where it had
1221 been developed to the point of setting out a format in
which it could be presented so that it was apparent that

J the concept could be carried into effect, then, said
[25] MrArchibold, it was something that is capable of being

Page 21

111 That of coursewould be an aspiration. Perhaps not the
12J moon these days, but "let us fly to Mars". One would
131 simply not be able to say that that was commercially
141 appealable, achievable.The ideamust go beyond simply
ISJ the expression of "would it not be great if ... ", as the
161 learned judge in Fraser vThamesTclevision limited
17J said.
101 MR JUSTICE LADDIE: I am not surewhyyo.u have to limit it
191 to somethingwhich is workable. Somethingwhich is not

1101 workable might be perfectly good subjectmatter for
1111 confidential information.Take the field of chemistry.
(12] Let us suggest yo.u have a series ofproposals for a set
1131 of experiments to prove X,Y and Z set out in detail.
(141 In fact theywill not proveit, but theywill put yo.u an
(15] awful long way down the road to realising where the
1161 error is and, by going down this route, you will find
117J out enough information to go on to develop the idea
1181 further. It will not work as such -
1191 MR COX: But it could be confidential.
1201 MR JUSTICE LADDIE: - but it could be confidential.All of
1211 these things seem to me to skirt round the issue.
1221 MR COX: My Lord, all I am saying is that the idea has to
[231 have sufficient body to it to be seen to be appealing,
(241 to be seen to have some application or potential
[25] application to the recipient's problem or trade or
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111 the subject of a confidence.Without deciding that it
121 is always necessary for a plaintiff to go that far, I am
13] satisfied that, where a concept or idea has been
141 developed to the stage where the plaintiff has developed
ISJ his concept, it is capable of being the subject of a
[61 confidential communication -
171 MR JUSTICE LADDIE:J.ust a second.
11 MR COX: The plaintiff had developed his concept so that it- ' wo.uld be seen to be a concept which had at least some

1101 attractiveness as a television programme and to be
1111 somethingwhichwas capable of being realised as an
112] actuality. In other words, in our respectful
113] submission, may I simply preface our case by saying,
1141 my Lord, what the idea has to be shown to have is to go
(15] beyond what other cases that I will show your Lordship
[16] at some later stage if I may - a mere aspiration. It
1111 has to be shown to have commercial attractiveness, to be
1181 something which couldwork It does not have td be, as
119] your Lordship said, developed in its detail or its
1201 mechanics. It simply has to be seen to be something new
(211 and a saleable proposition, as the courts have referred
(22] to it in other cases.
(231 MR JUSTICE LADDIE: New and saleable proposition.
(241 MR COX: Workable,my Lord. Ifonewere to say for example
[25] amere aspirationmight be "let us fly to the moon".
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111 commerce. It does not have to be refined. It simply
(2] has to be seeable.That is what these cases are getting
[31 at.An aspiration is not seeable; it is simply a
141 tissue, a bubble.You cannot see it working.That does
ISJ not mean there might not have to be years of labour to
[61 achieve the idea, but it has to be seeable.What the
[7] learned judge in this case - as in others - is really
18] sketching o.ut is a sort ofminimum level.Your Lordship
[91 may disagree, but I want to advance, if I may, that all

1101 that is being set out here is that the idea has to
1111 have-
(12] MR JUSTICE LADDIE: He is certainly not setting o.ut a
1131 minimum level, Mr Cox. He said expressly "without
1141 deciding it is always necessary for a plaintiff to go
1151 that far".What he is saying is "Whatever the lower
1161 limit may be, these plaintiffs were beyond it". So he
[17] is certainly not addressing the low level.
1181 MR COX: I did not mean it that way. I meant there is a
1191 certain critical stage at which an idea becomes visibly
120] sufficiently defined, potentially applicable. May I go
1211 on,my Lord, because the features in this case for the
1221 first time are something that the text books then adopt
(231 quite popularly.Your Lordship may be familiarwith
[241 it. It is the phrase of "commercial twist" or
[25] "particular slant".MrArchibold conceded that, if the
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111 idea or concept was p.ublic knowledge, was in the public
[2] domain, it could not be the subject of a duty of
131 confidence. But he submitted it was sufficient for the
(41 plaintiff to show that the idea had not been the subject
ISJ of general awareness or adoption, so as to make it
161 within the public domain,whether or not the idea was
[7] .unique:
181 "I am satisfied that what was called the
191 'commercial twist/ or the Iparticular slant1 of the

1101 plaintiffls concept or idea does give it a quality which
1111 takes it o.ut of the realm ofpublic knowledge. Clear
1121 enough that programmes abo.ut successful persons inwhich
113) such persons are asked questions about their success
1141 have been known on television for some considerable
1151 time, but, inmy opinion, there is a distinct difference
116) between such programmes and a programmewhich has as its
1171 theme the stories of the careers of some self-made
118) millionaires in which, as an integral part of the
[19] programme, the successfulmen give their recipes for
1201 success to the viewers."
(21) My Lord, that was the slant: there had been
1221 programmes before that asked people about the means by

_,..- · which they had reached where theywere, but there had
l not been a programme - at least ofwhichthere was

(25] sufficient general awareness.There was some vague
Page 25

111 evidence which is referred to.The evidence was to the
121 effect that this had not been done before inAustralia,
[3) with one possible exception about which the evidence was
(41 vague - but that that slant took the idea into a realm
ISJ that made it confidential. Because it was a new slant:
161 "F.urther, the clear implication from the evidence
[7] is that the plaintiff had not communicated his concept
ql to anyone outside his own organisation, except
'l Mr Schildberger.Mr Gillard conceded that the

1101 submission and oral formulation of the plaintiffts
1111 concept and later the pilot script were given in
1121 circumstances which imported confidence.What he
113) contented was that this still left the network free to
(141 make use ofwhat he called the 'pure idea' of the person
115] giving the interview giving advice.
1161 "Inmy opinion the concession was rightlymade,
[17) but I am not able to see the networkwas still left free
1181 to make use of some of the information -
(19J MR JUSTICE LADCIE: The judge does not appear to have
(20] thought it necessary to consider line 28.
(211 MR COX: 'The subject of general awareness or adoption ...
1221 MR JUSTICE LADDIE:Whether or not the ideawas .unique.
1231 MR COX: No, he does not. My Lord is right.
1241 MR JUSTICE LADDIE: He simply says in the case it was
(25) .unique. He comes to a conclusion of fact that it was
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111 .unique. So it is unique and is protectable.That does
121 not deal with the question ofwhat happens if it is not
131 unique. Is it protectable?
!41 MR COX; I agree.
ISJ MR JUSTICE LADDIE: Thereisauthority,whichiams.ureyou
[61 are aware of. For example Franchie v Franchie, which
(7] says that the issue of public domain is not precise.
181 There is a thing called relative secrecy. It may be,
(91 for example, something which is known in Pristina and

110] something which is known inJohn 01Groats and something
1111 which is known in Birmingham but not generally
1121 disseminated. In other words, the same idea had by
(13) other people in other places and which they are willing
1141 to flog could still be confidential if somebody else
[15] comes along and offers it in confidence to a potential
[161 recipient.
1171 MR COX: My Lord, yes.
1181 MR JUSTICE LADDIE: It may have a lesser value, because
(191 somebody else might be able to commercialise their own,
(201 as it happens, identical propositions.
(21) MR COX: My Lord, of course what is .unique is sometimes
[22] almost a metaphysical question. Some people have it
(231 there is nothing new .under the sun.
1241 MR JUSTICE LADDIE: I am not worried about that.The
(25] trouble is, if you are not careful, you end .up with the
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[11 law of confidence ending .up looking like the law of
(21 patents, which it certainly is not, and a single
[31 disclosure somewhere else is enough to deprive the
(41 subject matter of the quality of confidence. My
ISJ inclination is to say that cannot be what the law is and
161 relative secrecy has some part to play.
[7] MR COX: We submit so.
181 MR JUSTICE LADDIE: It almost got there, but then the judge
[BJ decided itwas .unique. So it did not matter.

11 OJ MR COX: He decided in some of its element it was not, but
1111 there was a new slant.Yes.
1121 MR JUSTICE LADDIE:Whatever theotherswere,he says this
1131 is entirely different. I take it, since he has
114) dismissed the only evidence that somebody else had done
115] it as being "vague", what he is really saying is this is
116] unique, so I do not need to consider what would have
1171 beenmy conclusion had it not been .unique.
(181 MR COX: This particular slant, yes.
[19) My Lord,may I go on because it is the learned
1201 judge at the bottom of the page who refers, inmy
1211 opinion, to the saleable proposition phrase:
[22] "Inmy opinion, the situation was that the
[23) plaintiffhad a saleable proposition which had as its
(24] kernel the valuable concept of a programme which had the
(25] intent of exposing the lives of successful people with
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111 the built-in tantalising attraction of the somewhat less
(2] successful viewers being told how they, too, could make
(31 a million.The submission was, inmy opinion,
(4] skillfully drafted to bring out the desirability of a
15J television channel televising such a programme and, in
16J my opinion, not onlywas the text of the submission made
(7] available Inconfidence, but the kernel of the concept,
181 whether it was conveyed inwriting or orally, was also
191 made available in confidence."

110] Therefore the learned judge found that it had the
1111 necessary quality of confidence.
1121 (11.15 am)
[13] The information included what I have called the
l14J "kernel of the concept".
115] My Lord, thereafter the learned judge embarked
[16] .upon an analysis -
1111 MR JUSTICE LADDIE: It is very odd actually. It is always
[181 easy to over-analyse judgments, But he has slipped from
[19] considering whether it is a suitable subject matter to
(20] whether or not it was supplied in confidence.The
1211 concepts appear to be - they are moulded together. He
122] is talking about one and he ends up answering the other,
,.,- i it seems to me.

,J MR COX: There had been a concession of course of the
(25] circumstances giving rise to confidence.That may be
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111 My Lord, what that sufficient currencywould be is
12J amatter of judgment, in our submission, on the facts of
131 each case. But we submit, as amatter of fact, this
(4] idea had a sufficient twist or slant to it which did
15J distinguish it from other schemes pre-existing at the
161 time of the disclosures and was not in sufficient
[7] currency, as the trade or exchange of ideas within the
[8J trade, to have meant that it was not confidential.
191 Now, upon that issue,my Lord, and with that

1101 preface, I propose, withyour Lordship's leave, now to
1111 curtail what has been an overlengthy introduction.What
1121 I propose to do with your Lordship's leave nowwould be
[13] to call ProfessorWorthington. My learned friend
114] Mr Hobbs is aware of the course I intend to adopt and,
(15] indeed, it is to an extent - although, I submit, it may
(16] in fact have some convenience in it - enforced .upon me
[17] by ProfessorWorthington's very busy academic schedule
118] at this time of the year. I am anxious to call him
11s1 today.
[20J MR JUSTICE LADDIE: ProfessorWorthingtonisnotavailable
1211 after today?
1221 MR COX: I am afraid not,my Lord, until the 25th.
1231 MR JUSTICE LADDIE:J.ust to make sure I have it right, one
124] of the issues that needs to be established by a claimant
[25] is that his or its information has been .used by the
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[11 some of the reason.
[2] My Lord, I do not propose to take your Lordship
[31 through the rest of the judgment at this stage, because
[4J it really is an analyse ofhow the learned judge reaches
15J his conclusion that the idea had been .used.
lSJ MR JUSTICE LADDIE: So what is the proposition oflaw that
f7l you get out of this?

_ ~l MR COX: My Lord, really this: when one is dealing with the
ij realm of a concept or an idea, what one needs to show

[10] for a claimant is that the idea has - ormay need to
1111 show, subject to your Lordship's remarks a moment or two
1121 earlier - the idea has a slant or a twist to it that
113] distinguishes it from, in this particular case, other
114] schemes that existed at the time of the disclosure. By
[15] that, I do not mean that there may have been a scheme
l16J buried in the wilds of the Nebraska or a Pacific island
1171 Vanuatu.This is your Lordship's relative secrecy
[1BJ clumsily p.ut. It would have had to have been an idea
[19] that had gained some sufficient currency within the
[20] trade. I accept it wo.uld not have to be the ordinary
1211 lay public, because there is authority to suggest that
1221 sufficient awareness within the particular trade or
(23] community is sufficient. But it wo.uld have had to have
[24] gained sufficient currency in the trade to have taken it
(25] out of the realm of confidential information.
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111 defendant.The number of cases where yo.u actually have
[2] a witness to the misuse and the derivation are very
[3] small and normallywhat happens is the defendant ends up
(4J with something that has significant common fingerprints:
1s1 significant common features which suggest derivation.
[6] The court is then asked to infer it.The more
f7l distinctive the claimant1s information is, the less
[8] trite it is, the greater the likelihood that the
[9] similarities betweenwhat the claimant handed over and

[10] the defendant used are there because of derivation. So,
1111 in other words, the more unusual, then the harder it is·
1121 to believe that the same unusual features in the
113] defendant's package came from an independent so.urce.
[14] MR COX: That, as amatter of judgrnent on the evidence, is
115] an irresistible proposition, inmy submission.
[16J MR JUSTICE LADDIE: And the corollary.
117] MR COX: Andthecorollarymustbetr.ue.Nodoubtofcourse
[18] in this case the defendantwill say this was an idea
[19] where, if there are similarities - and they accept
120] some - they were reached independently and the reason
[21] for that is because the idea was not distinct, even if
(22] it was confidential.
(23] MR JUSTICE LADDIE: Fine.The question ofwhether onehas
(24] been taken from the other is an issue of fact.
125J MR COX: Yes.
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111 MR JUSTICE LADDIE: To bedecided.uponbythefactfinding
121 tribunal.
131 MR COX: Yes.
141 MR JUSTICE LADDIE: In this case, the High Co.urt.That is
ISJ not an issue which canbe determined by experts on
161 either side.
[7] MR COX: I agree completely.
[81 MR JUSTICE LADDIE: Okay.
(9) MR COX: My Lord, for the purpose of calling

1101 ProfessorWorthington, if I can take your Lordship to
1111 the expert report bundle. I do not knowwhether
112] your Lordship has a copy of the witness statement from
[13) MrWoodmanof those instructing me, dated
114) lOthJ.une 1999. It should have beenwith
(15] your Lordship. I do not knowwhether it was.
(16J MR JUSTICE LADDIE:Who p.ut it in?
1171 MR COX: The claimant has p.ut it in.
1181 MR JUSTICE LADDIE: I have never seen that.
1191 MR COX: It is in the file, I am told,my Lord. It gives
[20) some of the background to the preparation of the expert
1211 case whichmay be of relevance to your Lordship.
122] MR JUSTICE LADDIE:Where am I to find that?

---. , MR COX: It is in the court file, I am told,my Lord. It
•J may be your Lordship does not have it personally.

(25] My Lord, we have a copy.
Page 33

111 front of .us.Who is getting a shorthand note?
(2] MR HOBBS: The position on that,my Lord, is as follows: it
(31 is an official record,which your Lordship get as of
(4) right.We get a copy because we are paying for it, but
ISJ Smith Bernalwill not release a copy .unless the other
161 side pay for their copy.
f7l MR JUSTICE LADDIE:Am I getting a copy?
1a1 MR HOBBS: Your Lordship is getting a copy.
19J MR JUSTICE LADDIE: Is it an overnight?

1101 MR HOBBS: Yes.
1111 MR JUSTICE LADDIE: The last one did not arrive overnight.
1121 MR HOBBS: Last night's?
113] MR JUSTICE LADDIE: No.
1141 MR HOBBS: That is going down on the transcript now.
115J MR JUSTICE LADDIE: Can I ask for a copy to be made
116) available to me on disk inWord 6 orWord Perfect 5.1 or
1171 ASCII?
11 s1 MR HOBBS: The transcript will show the shorthandwriter
119] nodding.
1201 MR COX: My Lord,may I .understand the position?
1211 Your Lordship will get that, but neither my learned
1221 friend nor I will?
(231 MR JUSTICE LADDIE:No,IthinkMrHobbsisgoingtopayfor
(24] it. I suspect your legal aid fund does not extend to
[25] that.

Page35

111 MR JUSTICE LADDIE:What does it go to?
121 MR COX: My Lord, the situation is simply this, and
[31 I propose to make it plain to your Lordship: I had
141 intended to raise the subject in relation to the
ISJ opposition to Mr Christian's report.The claimant has
[61 been preparing his expert case :under a significant and
(71 heavy disadvantage of absence of funds.Therefore

.-... 11 ProfessorWorthington1s report is not in thatMl and
JJ footnoted fashion that the defendant's experts have

1101 presented their -
1111 MR JUSTICE LADDIE:Yo.urclientscanonlyaffordaMiniand
1121 not a Rolls Royce and they have a Mini, not a
[13] Rolls Royce. Fine. I have ProfessorWorthington here,
1141 so I have the Rolls Royce, revved .up and ready to go.
115] MR COX: We hope so.May I take your Lordship to that
[16) bundle of the expert evidence where he appears. It is
1171 at tab 1.
(18] MR JUSTICE LADDIE: I do not need, MrWoodmanls do I?
[19] MR COX: Not if your Lordship has that point onboard.
120) Tab 1,my Lord, of the bundle of expert reports.
1211 With your Lordship's leave, .unless it would assist
[22] your Lordship to read it first, I will call
(23] ProfessorWorthington.
(241 MR JUSTICE LADDIE: I have read it. Can I just ask this:
[25) I see we are lucky enough to have a shorthand writer in
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111 MR COX: We do not have legal aid.
121 MR JUSTICE LADDIE: Icannotforce SmithBernal towaiveits
(31 charges, nor can I force the defendant to pay the
141 charges on your behalf.
ISJ MR COX: No, your Lordship cannot.
16J MR JUSTICE LADDIE:Miss Lanewill have to right furiously.
[7] MR COX: She will. My Lord, there is of course a concern on
181 behalfof the claimant that this means there is a lack
(91 ofequality ofarms.

110J MR JUSTICE LADDIE: I cannot force Smith Bernal to waive
1111 their charges and I cannot force Mr Hobbs -
1121 MR HOBBS: There is no need for coercion,my Lord.
[131 MR JUSTICE LADDIE: I was not trying to.
1141 MR HOBBS: I have just spoken to MrWiseman, who is the
11 SJ in-ho.use legal advisor to Shell.We will pay for them
(16] to have a transcript.
1111 MR JUSTICE LADDIE: There we are.
[18] MR COX: Thank you. ProfessorWorthington, please.
[19] (11.30 am)
1201 PROFESSORWORTIIINGTON (sworn)
1211 Examination-in-chief byMR COX
1221 MRJUSTICE !ADDIE: Please take a seat. Just let me clear
[23] the line of fire so that I can actually see yo.u. I want
(24] to see the tears rolling down your face when you are
[25] cross-examined!
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111 MR COX: Thereshouldbeab:undlenextdoortoyouofexpert
[2] reports, bundle D. Do you see that?
131 A: Bundle D?
141 Q: If youwheel it round, yo.u should find a bundle D.
ISJ A: Yes.
161 Q: If you take that bundle in your hand and turn to the
[7] first tab in it, you will find some documents which
181 I hope are yours.The first is a letter entitled
191 "Report", dated 14thMay 1999, but really simply

110] confirming what is at appendix 1 to that; is that right?
1111 A: That is correct.
1121 Q: Which can be fo.und in the remaining pages?
[131 A: Mmm.
1141 Q: Now, you, ProfessorWorthington, set out yo.ur
115J qualifications rathermodestly in that letter and in
116] that report and, if needs be, you can go into them but,
1111 indeed, the faxing ofyour academic record would
1181 probably tax the paper in my chamber's faxmachine.
(19] I do not propose to go through it but broadly
1201 speaking, are you Professor ofMarketing and Financial

1211 Services at Stafford University Business School,
1221 specialising in the issues s.urro.unding the distribution

of financial services, particularly via plastic cards,
organisation and control of payment systems and also in

12S] the field of loyaltymarketing?
Page 37

111 A: That is correct.
[2] a: Yes. Canyou confirm that the report that you have
[31 made, the conclusions there, are true and accurate?
141 A: Yes, indeed. I stand by them.
ISJ Q: Have you also read Mr Perkins' report andMr Reynolds'
[61 report?
(7] A: Yes, I have.
l Q: Have you carefully considered them?

,-- A: Indeed, I have.
[lOJ a: Have you in anywaychangedyo.ur opinionon the issues?
1111 A: No, I have not.
1121 a: Professor,wouldyou remain there,please, because there
[131 may be further questions for you?
1141 Cross-examination by MR HOBBS
115] Q: ProfessorWorthington, yo.ur report, as we can see from
1161 the document you have open, was essentially prepared
1171 I think in 1997, the back end of 1997?
1181 A: That is correct.
119] Q: At that time, if I :understand the position correctly,
[20] you were asked to do a comparison between three schemes
1211 which yo.u mention in your report, those beingArgos
(22] Premier Points, BritishAirwaysAir·Miles and the Shell
[231 Smart Consortium?
(241 A: Mmm.
(25] a: Could you tellmyLordwhatitwasyou.understood to be
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111 the p.urpose ofmaking that comparison at that time?
121 A: In a sense, to establish whether the Shell Smart Scheme
[31 was significantly different, .unique, from those other
141 two.
ISJ Q: Whatyouweredoingwasaninternal comparisonbetween
161 the three of those schemes to see whether each of them
[7] could be regarded as different from the other in terms
181 of their execution; would that be fair?
191 A: In terms of their execution, or their origins, or their

1101 aspirations, etcetera, etcetera, yes.
1111 Q: Your conclusion was that they are different schemes?
1121 A: Mmm.
[131 Q: In your report, I think you use the expression "loyalty
1141 village"?
115J A: Mmm.
(161 Q: I can see you do. Could yo.u please elaborate on that
117] concept ofwhat youmean by "loyalty village"?
[181 A: The meaning that I have there is in an sense, as in a
(191 village situation, where there is - assume in a village
(201 there is one butcher, one grocer, one Post Office, one
1211 newsagent and these people come together to co-operate,
1221 but also in a sense to slightly compete, but
(231 nevertheless to operate together to r:un a particular
(241 loyalty scheme. So the analogy reallywould bewith the
(25] array of retailers in a village.
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[11 Q: Right.To use a metaphor which came .up yesterday, a
[2] sort of department store where the people are not in the
(31 department store together?
141 MR JUSTICE LADDIE: I think you have slaughtered it,
[5] Mr Hobbs.The suggestion was that you could consider it
161 like a department store with different people operating
[7] on different floors, selling different goods, but all
[81 sharing a common interest in the same customers.
(91 A: I dounderstand you, obvio.usly,in the sameway that the

1101 people working in a village environment were sharing
1111 those customers who shopped in the village in the same
1121 way.That is what I meant by the co-operation as well
(131 as competition.You are co-operating to keep those
[141 people in yo.ur department store or in your village.
11SJ MR HOBBS: So the department store metaphor is not
1161 materially different from your loyalty village metaphor
117] then, as we have just discussed it; is that correct?
[181 Ai Oieay.
119] Q: One of the features, as you know, of the Shell Smart
[20] Scheme is that it uses a Smartcard?
1211 A: Mmm.
(22] Q: Can we agree on this, that the use of cards as an
[231 electronic purse for points is a very well-discussed and
[241 well-known concept in and of itself, is it not?
[25] A: It is, yes.
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111 Q: That wo.uld date back at least to the mid-1980s, if not
[2] before, wo.uld it not?
131 A: Certainly the use of a plastic card to accumulate -
141 there are two ways we can look at this. One is the .use
ISJ of a plastic card as a payment's mechanism; the other is
161 the use of a plastic card as a loyalty token gatherer or
[7J icon of a relationship between a customer and a
181 supplier.
19J Q: Let us get a timeframe on this.The use of a card as an

I10J electronic p.urse for scoring points on is a proposal
1111 which goes back shall I say to 1987, 1986, 1985? It is
1121 a proposal in the loyalty industry that was well-known
l13J at that time, is it not?
1141 A: I think so.There were experiments with various pilots
115] of those kinds of schemes across the world.
116] Q: Youwould not yourself, would you, distinguish between
lj 7J the use of amag stripe card, a magnetic stripe card,
1181 and a Smartcard for these purposes, would you?
(191 A: In that yo.u could have the same information,
(20] essentially, on a mag stripe card as you could on a
1211 Smartcard.
1221 Q: But in the sense that as technologymarches on, the
-·1 Smartcard becomes more reliable, you would naturally

i expect a progression, a migrationfrom the mag stripe
125] card into the Smartcard field,would you not? It would
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111 be a natural thing to do.
121 A: That, indeed, is what is happening to both payment and
131 non-payment cards.
141 Q: That was happening, in fact, was it not, in the late
15J I 980s, 1990?
[61 A: I would not like to say that migration was .underway.
17J There were a number of pilot schemes of both payment

_.'81 and, if you like, loyalty cards. I do not thinkyou
I could necessarily point, in a sense, or talk about the

1101 migration being .underway by that time. Really we are
1111 only just now starting to migrate frommag stripe to a
1121 Smartcard.
[131 Q: But there were Smartcards in use for loyalty scheme
1141 purposes in 1990, were there not, according to your
[15] recollection of it?
I1 s1 A: There were some experiments certainly inJapanat that
1171 time, which I am aware of.
1181 MR JUSTICE LADDIE: I missed that.
[191 A: Therewere some pilot schemes inJapanwhich Iwasaware
120] of.
(211 MR HOBBS: What about the Vision Value network? Are you
[22] aware of that?
(231 A: I have some knowledge ofthat,nota complete knowledge
124] but some knowledge.
(25] Q: That dates back, according to the documents I have seen,
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111 to abo.ut 1990.Wo.uld that tally with your recollection?
121 A: Late 1980s, early 1990s, yes.
(31 Q: I am now going to revert to the question of the loyalty
141 village or department store. In yourmentalmodel of
15J the loyalty village, are you excluding the possibility
161 that there is a scheme operator who is not a shopkeeper
[7J in the village, as it were?
181 A: Not in essence, no. It would be possible, I suppose,
19] for a scheme operator to r.un that village metaphor, or

1101 department store metaphor, in the same way it would be
1111 possible for one of the shops in the village to be the
1121 originator of the scheme.
[131 Q: Yo.u would not see any difference in principle, would
1141 you, between those two modes of operation of the loyalty
[15] village?
(16] A: I thinkI would really because the way that I am
1171 approaching this in my ownmind is that we are looking
(18] here at establishing relationships between the members
[191 of the village and their customer base andmy
1201 .understanding,my interpretation, my knowledge is that
1211 if it was a third party, an outsider, that relationship
122J would be held by that third party as the runner of the
(231 scheme whereas, in a sense, if it is operated by
l24J somebodywho is a shop in the village, then that
[25] relationship can be held by them.
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111 Q: In terms ofpracticalities, one of the shopkeepers in
[2] the village may not have the financial resources or the
(31 technical expertise at his disposal to operate this
141 scheme. Surely it is the same scheme, albeit it is
[5] being operated by somebodywho has those resources to
[6] make it possible?
[7J A: It may well look the same scheme in terms of its
[BI functionality, the way the cards are done, and so on,
19J but I wouldmyself contend that one of the key issues is

1101 reallywho has the ownership of the relationship with
1111 the cardholders.
1121 Q: Why is that a key issue?
[131 A: Inmyownmindbecauseithinkwearemovingintoanera
[14] where it is very important that people who wish to have
115] a long-term supplier relationship with their customers
1161 feel that they have some relationship with them.
1171 Q: So if you have a situation where the villagers in the
[18] loyalty village operate their own scheme and then one of
(19] them decides - or they all decide actually that they
(20] will .use an outside operator, you would say it is a
1211 different scheme, would you?
122J A: I would say that the logic of that is that they have
(231 agreed or decided that they can pass whatever
[24] relationships they had with their customers to a third
(25] party, who then operates that scheme.
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111 Q: I do not .understandwhyyou are staying that because to
121 all outward appearances to the customers, the scheme
131 will operate in the same way as before?
141 A: Indeeditmight do, b.ut the benefits thatonecouldmake
15] of the information that you held on those customers
161 would fall to the third party supplier.
[7] Q: But the third party supplier, assume for the sake of
181 argument, will share it with the loyalty village
19J shopkeepers, so what is the problem there?

11 OJ A: In a sense, when you are saying to share it, it is a
[111 question ofwhat aspirations does that third party
1121 supplier have for themselves to build relationships with
1131 those customers or whether the people in the village,
1141 the shopkeepers, as it were,wanted to keep andmaintain
l15J those relationships.
1161 Q: S.uppose the third party operator is simply providing a
117] service to the village shopkeepers and he shares the
1181 data and the information he collects with the
11e1 shopkeepers. S.urely there is no distinction there
120] between a shopkeeper-Operated scheme and a third
1211 party-Operated scheme, is there?
1221 A: If the third partywas prepared to completely share the

l information that they had gathered from all the
.41 participants in the scheme, then I think that would be

125] the same, if that was the case.
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111 somewhere in the witness-box? In that volume, I would
(2] like you to turn, please, to page 843. If you have the
131 same as I have, Professor, that is a document which has,
141 on its front page at the top: ''Prepared for John
ISJ Golding, Paul King, Richard Lazenby, DavidWatson.
161 Prepared by GHA Powerpoints", Is that what you have?
[7] A: That is correct.
181 Q: The system is working fine so far.This is 16th March,
(91 1992, as you see from that date in the middle. First of

110] all, can I ask you this: are you at all familiarwith a
1111 scheme called Powerpoints?
1121 A: No.
[131 Q: Has it beenmentioned to yo.u in connection with your
(141 preparation ofyour report or, indeed, your preparation
115] to come to give evidence here todayi
1161 A: It has beenmentioned tomeinmypreparation tocome
117] and give evidence today but I have not had an
1181 opportunity to study it in detail.
(19] Q: Or at all.You have not read it, have you?
1201 A: No.
1211 Q: Didyo.u not askfor a copywhenitwasmentioned toyo.u,
1221 whenever it was?
[23] A: Unfortunately, as wementioned before, I have beenup
(241 again some very tight time deadlines, so even if I had
(25] asked for a copy I would have had no opportunity to read
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111 Q: That is right, is it not?Thankyou for that.To what
(2] extent are you aware of loyalty schemes being operated
[3] on the loyalty village model? Can yo.u give .us some
141 other examples that are not mentioned in your report,
ISJ for example? Are there any you know of?
[6] A: There are examples where a number of retailers come
[7] together to allow; in a sense, collection of points,
'81 .under particular schemes so one can say yes, there is-- .i9J some spread there. I do not have any knowledge myself

(10] of a particularly similar scheme to the Shell Smart
1111 loyalty village.
1121 Q: Have you in fact done any research into that question
[13] before coming here to give evidence?
(14] A: Indeed, I have read the expert witness statements of
115] Mr Perkins,Jonathan Reynolds, etcetera.
1161 Q: Have you read any of the other documents in the case;
117] the witness statements, for example?
l18J A: Not the witness statements, no.
(19] Q: Have you read any ofwhatwe call the discovery
[20] documents? Have you seen any of those; Shell's internal
1211 documents?
(22] A: No, I have not.
(23] Q: I would like to showyou some of those internal
(24] documents that have been produced in these proceedings.
125] Co.uld you please take volume E2, which is alongside you
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111 it, I am afraid.
[2J Q: I .understand. Iwould like to showyo.u one or two pages
[3] from this document. So that yo.u should knowwhat it is,
141 this is a proposal, as you can see from the front page,
ISJ whichwas made to Shell UK by GHA Powerpoints on 16th
[6] March, 1992. It is on the subject of increasing
[7] customer loyalty and store turnover. It is an outline
[81 proposal for Shell UK Oil.
191 If you turn on to the page which has the stamp

1101 number 845 on it, knowing you have not seen this
1111 document before; I am going to showyo.u portions which
1121 I would like you to read and digest as we go through?
[13J A: Yes.
1141 Q: The paragraph 4 on that page - I had better start at 3
(15] actually:
[16] "GHA Powerpoints Ltd was founded in the autumn of
[17] 1991 specifically to develop one particular concept - an
(181 integrated customer recruitment and customer retention
(191 service to be offered to retailers, other service
(20] providers and manufacturers.
1211 "GHA Powerpoints have already presented the
(22] concept to selected major retailers and other service
(23] provider groups, including petrol, grocery, travel and
(241 clothing. Each has expressed enormous positive interest
(25] in the concept and a willingness to participate as a
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111 member of a Powerpoint network subject to the conditions
121 of appropriate partners in non-competitive market
131 sectors and acceptability of the contract terms."
141 You see those sectors there, petrol, grocery,
ISJ travel and clothing.You see the reference to a network
l6J where you have conditions as to appropriate partners in
(7] non-competitivemarket sectors?
181 A: Mmm.
(9J Q: Do you think that sounds a bit like your loyalty

11 OJ village?
1111 A: Yes, it does.
1121 Q: Turning into the document, it is a longish document and
113] I need just to take you to one or two pages.Wo.uld you
l14J go to page 853? Do you have that, Professor?
115] A: Yes.
116] Q: Thank you.You will see that they have gone ahead in
117] their current UKmarket customer loyalty schemes and
118] they have divided it up into three categories:
119] proprietary schemes, joint schemes and self-administered
[20J schemes. Do you recognise any or all of those schemes
[21] mentioned there?
[22] A: I recognise a great many of them, not necessarily all of
l] them.

_24] Q: Take the joint schemes at the top right, are you
(25] familiarwith all of those; Mobil,Argos,Total, M&S,
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111 Q: I think it is a magnetic stripe card scheme, would that
(2] be yo.ur recollection?
131 A: That is correct.
14 l Q: What about theTotalM&S/Boots scheme, is that a loyalty
151 village as well?
1s1 A: I think the scheme is slightly different here in that is
(7] not theTotal scheme one whereby having collected points
181 on amagnetic stripe card that is then redeemed for
191 vouchers fromMarks and Spencers and Bootsi So it does

110] not involve those two retailers as collection points for
1111 that scheme.
1121 Q: Is it part ofyo.urmodel for the loyalty village that
[13J the members of the scheme, the High Street shops, as it
11~1 were, the metaphorical High Street shops are issuing and
[1 SJ redeeming? Is that part of yourmodel?
1161 A: It is.Yes, and if youmention that issuing and
1111 redemption, that would bemy intention, that the village
l18J is one where the shopkeepers both issue and redeem a
1191 common currency.
1201 So looking back to Mobil andArgos, there is a
[211 slight difference here in that, although Mobil, BP now,
[22] Somerfield, et cetera, issue these points, they are only
[23] redeemable inArgos.
1<141 Q: Okay.Turn the page in this document yo.u have open,
12SJ please, to page 854.Yo.u will see a heading which is
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111 Boots, Elf, Intersport? Are you familiarwith the
121 operation of those?
131 A: Perhaps with the exception of Elf Intersport. Certainly
141 the other two, yes.
15] Q: Are the other two loyalty village concepts?
[61 A: I would say - in the sense that you are asking me the
[7] question in that they involve non-competing retailers in
(8J different sectors, you could argue one could say yes,
l9J but I think my sense is that in the case of let us take

1101 the Mobil/Argos scheme, the information about the scheme
111 J and its operation lies entirely withArgos as a third
1121 party supplier,
113] Q: So it is not a sufficiently integrated scheme, that one,
[1~1 to be regarded by you as within your loyalty village
11 SJ concept; would that be a fair comment?
116] A: My loyalty village concept really refers to the idea of
117] non-competing retailers in different market sectors,
[18J your department store analogy, and So on. In the sense
119] that Mobil - ifwe can take the scheme forward to
120] contemporalise it, there are a number of other retailers
1211 in that particular schemewho are in non-competing
1221 sectors. In that sense, yes, that wo.uld be a loyalty
(23] village.
1~1 0: It is a card scheme, is it not?
125J A: It is.
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111 'The networking advantage".
l2J A: Mmm.
[3J Q: You see that the author has some star points:
141 "Networking delivers customer reward
ISJ achievability via faster accumulation ofpoints from
[6J many sources and from economies of scale which provide
[7] lower points cost per reward."
181 You see there that what he was saying is that the
1s1 more participants you have in the scheme the faster you

11 OJ can accumulate the points to get the rewards?
1111 A:Mmm.
1121 Q: Would you have said that in 1992 that was an
113] earth-shattering revelation?
11~1 A: I would say that was eminently common sense.
(15]

116]

Q: Absolutely. It is obvious, is it not?
MR JUSTICE LADDIE: Becausewehave a transcript,whenyou

117] agree with something, say you agree with it. If you
(18] disagree, as you may well do with questions asked of
1191 Mr Hobbs, say that you disagree, So it is on the
1201 transcr ipt.
1211 MR HOBBS: When I just said, ''It is obvious, is it not?" you
(22] nodded,Ibelieve?
(23J A: I did.
1<141 Q: Thank you.You see the next bullet point there:
[25] 'There is only one networked customer loyalty
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111 programme of any note in the UK -AirMiles.
(21 "Air Miles are offered by a range of retailers
131 and service provider users,
141 "To date Air Miles has failed in Its attempt to
15] recruit a grocery retailer.
161 "Air Miles has been well branded and marketed but
(7] it is failing for four key reasons:
181 (1) the reward offered does not have~/l market
19J appeal."

1101 Would you agree with that?
1111 A: Are you askingme whether I agree with that at that
(12] time?
113] Q: Ye;s.
11141 A: Which was when, 1992?
115] Q: Ye;s.
116] A: Imay disagree with that, quite frankly. I would be
117] saying that perhapsAir Miles, even by then,was
1181 something of a common currency.
(19] Q: Anyway, let me ask you this: would you regard the Air
(20] Miles scheme, as itwas operating in 1992, as a loyalty
(21] village or would you not regard it a!, a loyalty village?
122] A: Again, Iwould concede that itwas one in which there

/ are a number of non-competing retailers who are offering
. ;41 collection opportunities forAir Miles. Because the
(25] redemption opportunities are offered by a different set
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111 A: That ii; right.
(2] Q: So although it is common token within the village, it ii;
[31 only redeemable by paying it into the one place that
141 redeems those tokens.Air Miles?
(5] A: That may well be outside the village, in that sort of
161 village shop analogy we were talking about.
[71 Q: That is the secondpoint,made down here on the bottom
181 of this page, that effectively it is part of what takes
(9] away the ownership of the benefit, or the reputation or

1101 whatever it is, from the individual shopowners, because
1111 now it Is not their goods that you are redeeming, it ii;
1121 somebody else's, So it looks like they are all
1131 co-operating with Air Miles rather than co-operating
[1141 with each other?
l15J A: That has some credence to it. My other point of course
(16] was that the relationship that I have essentially ii;
117] with Air Miles as my only way of redeeming those
[181 particular points. I am a member of the Air Miles
[19] scheme, even though I collect the Air Miles from a
(20] number of different suppliers.
1211 MR HOBBS: You still have open 854, do you not?
1221 A: I do.
(23] Q: What the writer of the report Is doing, he is pointing
l~l to the networking advantage and he uses Air Miles a;; his
(25] example. He says that with bad example there are four,
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111 of suppliers, then it does not fit with my
[2] interpretation of loyalty village.
[31 Q: Co.uld we call it a sort of semi-loyalty village, ii; it
141 halfway there?
[5] A: A sort of loyalty suburb.
16J Q: Yes, Not quite the Ml kibbutz, but it Is something
[7] off that?
_ 11 A: It certainly has some features, as I have said already,

,91 particularly in its choice of non-competing retailers,
1101 by and large who then offer opportunities for people to
1111 collect those points,
1121 Q: What you would µy it tacks is this business ofmore
[13] than one source of reward?
11141 A: No, it Is a case of what it lacks in my definition of
11 SJ loyalty village iii the ability for one to redeem those
1161 points.In this case Air Miles, with the very people you
117] collected them from. Much of the redemption on this
[18] scheme ii; either through Air Miles Itself, as a third
1191 party provider of that scheme. In fact, that Is the way
1201 everything Is done through Air Miles,
1211 Q: Would you turn the page, please, to -
1221 MR JUSTICE LADDIE:J.u;st one second, If you redeem in Air
[23] Miles, effectively what you are saying ii, you are going
~l back to Air Miles, you get all your goodies out ofAir

[11 if you like, drawbacks, which he identifies at the
[2] bottom?
[31 A: Mmm.
141 Q: Turn the page now to the next page, 8 5 5, "What retailers
[5] really need"?
161 A: Mmm.
[7] Q: He has a loyalty programme with offers retailers their
(81 own scheme, fully branded, and a proposition to invest
19] in. He has taken the step, has he not, that we have
(101 just been discussing from being a p.ureAir Miles scheme,
1111 as It were, someone outside the village. He ii, talking
1121 about the need for retailers to have their own loyalty
1131 scheme, fully branded, and a proposi tion they can invest
(1141 in, yes?
(15] A: It would appear so from those statements.At least he
1161 is going in that direction, of offering them ,something
[17] that they brand for themselves and that they maybe can
[181 invest in.
1191 Q: If you turn the page, he finally unveils the concept,
(201 856?
1211 A: Yes.
1221 Q: "Powerpoints":
1231 "A national customer loyalty network.
~l "A provider of Issuing/redemption facilities for

[25] Milei, rather than from retailers? 1125] electronic points."
~~ ~w

-----------------------------
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111 Then under "Electronic points":
(2] "Collected on retailer brand Powerpoint collector
131 cards.
141 "Issued by retailer all reward for value.
ISJ "Redeemed for goods and services featured in each
1s1 retailer's own incentive catalogue.
(7] "Networkmembers:
181 "Pay only for Powerpoints loaded into till-linked
(91 dispenser,

1101 "Receive all other facilities free.
1111 "Customers;
1121 "Collect Powerpoints from all networkmembers on
1131 anymembers' card.
11141 "Redeem points for goods/services from any
11SJ networkmember catalogue."
11 SJ Do you see that?
1111 A; Mmm.
1181 a; That ii, the loyalty village, ii, it not?
119] A; It begins to appear so, yes. It has some of those
1201 attributes.What I am not ~e of ii; the relationship
1211 of Powerpoints in the sense ofwhether they are
[22] providing this particular service or whether theywill
have any input into the distribution of cards, or if

i1 they will own the relationship with the customer, or
(25] whether that would be owned by different retailers who
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111 accessible, they are sharing everything there ii, to
(2] share,Would that satisfy your requirement for a
(31 loyalty village?
141 A: If theywere sharing everything there ill to share of
ISJ information about individuals who are members of a
161 personalised scheme in this way and how they accumulated
(7] their points and how they redeemed them, then I think
181 that moves towards that.
191 Q; You µy "moves towards" -

1101 A: Thatwould appear then to be a loyalty village in that
1111 sense,
1121 Q; T.urn the page to 857.There ii; the issuing redemption
l13l cycle shown diagrammatically?
11141 A:Mmm.
11SJ a: You have Powerpoints - it goes round in a circle.
116] Starting at 12 o'clock, you have:
1171 "Powerpoints provides hardware, software, systems
(181 administration, publicity, catalogues, gifts. Sells
119] points to retailer, who issues points to customer,who
1201 collects."
1211 It goes on to cards, and when the cards are full
1221 they are returned to Powerpoints for redemption.
[231 That iii the cycle.That ii, showing a scheme which
12141 is, ifyou like, under the control of an outside
[25] administrator; correct?

Page 59

111 are members of that scheme.
121 Q; Whatii, youwouldbeanxious to knowabout theposition
[3J of Powerpoints in this concept?
141 A, I thinkprimarily the one about the relationship,
ISJ whether or not the information - my premise really ii,
16] that we havemoved into an era where information Is
[7] very, very useful, very powerful, andmany of these

_ 11 so-called loyalty schemes I believe are a misnomer,
91 They are really about collection ofinformation about

[10] customers, My query ii, with whomwould that information
1111 reside?Would it reside with, let us say, in this
1121 instance, Powerpoints all a supplier, or would that
l131 information reside with the participatingmembers of the
11141 loyalty village?
115] Q; If Powerpoints shared the information,made it
11a1 accessible to the networkmembers, that would satisfy
1171 your query,would it not?
11a1 A; I guess I would have to ~plit hairs with you and µy
119] what information iii thii,?What are they sharing? Are
120] they sharing details of average spend or average
1211 redemption values or are they sharing information about
(22] people's name and address, their shopping patterns,
[23J et cetera?
12141 Q: If they share the information, the totality of the
125] information on their database bymaking their database
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111 A:Mmm.
121 Q: T.urn the page to page 858.Thii, ill showing the scheme
(31 operating from the customer's perspective, do you seej
141 A: Mmm.
(5] Q: You can see all quickly all I can point it out to you, you
161 have the left-hand column for the retailers, that ill the
(7] shopkeepers in the village, you have the collector
(81 cards, then you have the gifts and services catalogue
[91 and you can see by all of those arrows, criss-crossing

110] from left to right, that your collector cards are
1111 getting you rewards by virtue of points accumulated
1121 anywhere, and you get your rewards anywhere; do you see
(131 that?
(1141 A: Ido.
115] a: So to all outward appearances that ii, a loyalty village,
(161 iii it not, from the customer's point ofview'I
1171 A; Yes, it hall that feature of being able to both collect
(181 and redeem points in the same locations, but I am still
(19] unclear as to where the relationship would be held.
(20] Would it be held by those participating retailers or
1211 would it be held by Powerpoints?
1221 Q; I will try and get to that.Turn to page 859,
(231 "Rewards":
12141 "Wide range of catalogue merchandise
125J - selected from any catalogue of participating
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111 retailers
12] - range ofpoint values."
(31 That is one of the virtues of a loyalty village,
141 ls it not; yo.u have a wide range of catalogue
ISJ merchandise for yo.ur rewards?
161 A: Again, it does not have to be a catalogue, of course.
(7] It is a question ofwhether or not in the village you
181 can redeem at the same places yo.u collect.
(9] Q: Whether it is a catalogue or a gift over the counter or

110] money off, that Ismeremechani cs, is it not?
[111 A:Mmm.
1121 Q: Canyo.u ~y "yes'?
1131 A: Ye/'i.
11~1 Q: That Ismeremechanics. Once yo.u have the concept, the
115] way yo.u execute it is amatter for your own preferences?
[16] A: Yes,
117] Q: Turn the page to 860. "Networkmarket sectors potential
118] members"; all right?
l19J A: Mmm .
(20] Q: Yo.u can ~e that they have identified sectors down the
1211 left-hand column and named possible candidates in the
122] right-hand column; do yo.u see that?

A: Ido.
Q: Down the left-hand side, they are envisaging that there

[25] will be within this scheme groceries, supermarket
Page 61

111 "User friendly collection method - no lick and
(2] stick - no bits ofpaper.
[3J "Convenient - credit card, fits inwallet or
141 purse.
ISJ "- suits modern lifestyles."
[BJ Yo.u would agree with all of that, wo.uld you not?
l7l A: Ye!>, I wo.uld.
181 Q: "Networkmember benefits":
191 "Tested concept (data available to potential

110] customers)", do you ~e that?
1111 A: ldo.
(12] Q: "Free support material: hardware, software, branded
(13] collector cards, branded tailor-made incentive
11~1 catalogue, point of salematerial,
115] maintenance/repair/replenishment,
[16] "F.ully branded loyalty programme.
117] "Incremental customer traffic - crossover from
118] other networkmember/I.
[19] "High awareness - economies of scale, benefits of
(20] network.
1211 ''Low cost ofparticipation - no set-up cost.
(22] "Acce/'i/i to the Powerpoint database (at low
(23] cost)."
l~l Do you ~e that?
125] A: I do.
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111 chains, chemists, DIY/'i -yo.u can read them quicker than
121 I can read them o.ut.
131 A: Mmm.
141 Q: Theyhave some names on the right-hand side,They are
ISJ all pretty obvious names to put forward as candidates
(61 for membership in that sector, would yo.u not think :;o?
[7] A: Yes, they are.
_'l Q: Ifyo.u were trying to set up a scheme like this, those

names, I think, wo.uld almost select themselves!
l1 OJ A: I think that would be the case. Certainly they are all
1111 well-known High Street brands,
1121 Q: T.urn,ifyou will, to page 863.Ju.st ~ you get the
113] context, have a finger in 863 and in 864.Yo.u will ~e
(1~1 that he ii, discussing, on 863, customer benefits and, on
115] 864, networkmember benefits?
l16J A: Mmm.
117] Q: All right? Customer benefits are the ones you would
118] expect:
[19] "Wide choice of attractive, valuable and relevant
[20] rewards,
1211 "Achievable rewards - points are collected quickly
[22] from a range ofnetwork participants.
[23] "- economies of scale deliver lower points value
r.141 requirement per reward.
125] "Automatically dispensed without having to ask,
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111 Q: That is enough, i:; it not, to tell you that we are
12! looking here at almost the paradigm ofyo.ur loyalty
[3] village, are we not?
141 A: Yes. I am srill unsure, of course, a:; to the last
ISJ point, about the access to Powerpoint database, what
161 exactly would that be and to what extent would that
[7] access be open and what wo.uld it reveal? But the idea,
181 certainly, of the participating retailers being able to
19! offer collection and redemption i:; part of the loyalty

110] village but my definition or stance on that i:; that this
1111 i:; a loyalty village which i:; r.un by the village itselt,
1121 in the sense that it enables them to have that
113] relationship with the cardholders.
11~1 Q: We are back to the point I was putting to you a little
115] while ago. How can it matter in practical terms whether
[16] you use the resources of an external administrator or
[17] whether one ofyo.u i:; big enough to provide the
1181 administration services yourself; how can it matter?
(19] A: I think it matters not in an operational sense but in
1201 almost a philosophical sense, ofwho owns the
1211 relationship with the people who wish to bemembers, a:;
(22] cardholders, of that loyalty village. It matters in a
(23] ~n~ ofwhere does that information reside: to what .u~
r.141 i:; it put? Ifit Is put for the benefit of the village,
[25] in a sense of encouraging people to comemore andmore
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111 to the village, bymembers of the village, that ii,
[2] I think well and good. If the benefit, however, ii, used
131 by another party to them cross-sell other goods or
141 services, that may not be an appropriate use of that
ISJ information.
16J MR JUSTICE LADDIE; Iamnot~ethatyouhaveactuallygot
[7] Mr Hobbs' point. He ii, suggesting that, assume that you
1a1 have what you call a loyalty village and you decide that
[9] the administration - as far as the public ii, concerned,

110J they see only the brands of the participants?
1111 A,Mmm.
1121 Q; That ii, all they see.They think it ill run by the
1131 participants?
11141 A,Mmm.
11SJ Q; That gives them the attraction.That ii, attractive for
116] the participants that the customers see that.Mr Hobbs
1171 says assume that inwhat you call a loyalty village, it
11a1 iii decided that the administration is run by a separate
(19] and distinct organisation?
1201 A: Mmm.
1211 Q; He says that does not stop it being your type of loyalty
1221 village. I thought you said you agreed with him on
- 11 that. But you did not agree with him.

,l A, No, no, sorry, Ifwe are taking your point about
[25] whether or not the customers have no interest in whether
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111 or not this iii run by somebody in the village or some
121 third party, if that ii, the way you are putting it to
131 me, this tallies then with our definition of loyalty
141 village.
ISJ MR HOBBS; You said "our definition".
161 A: Sorry, with my definition of a loyalty village. Ifwe
[7] make the assumption that the cardholders are oblivions

,,.... {81 and also unconcerned withwho has the relationship with
3J them.

1101 MR JUSTICE LADDIE; Sorry,Mr Hobb/i, you carry on.
1111 MR HOBBS: Let me try another way. I am asking yo.u
1121 questions about structure and operation and you are
1131 givingme answers in terms of proprietorship.Try and
11141 p.ut proprietorship out ofyourmind, if you will.
11SJ A: Fine.
1161 a: The main facet ofproprierorship ii, control. If in fact
1171 the members control their scheme in a way that gives
118] them equal concurrent rights of access to the same
(19] database, it does not matter whether they own it or not,
(20] does it?They have all the benefits of being owners
1211 without necessarily being owners, would you not agree?
1221 A: Yes, if that access to the database ill open and
(231 complete.
12141 a. Fromwhat yo.u have seen here so far, leave aside
[25] questions of ownership, looking at the networkmember
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111 benefits, at 864, iii that not really a perfect
121 description of the networkmember benefits of a loyalty
131 village?
141 A, It iii certainly a good description of a loyalty village,
ISJ yes.
16J Q; You do not like my word "perfect".Why not?
171 A; I am afraid, as you know, I have not read the/le
[81 documents before, I have not full comprehension ofwhat
19] this scheme wasmeant to be or if it came to fruition.
[101 Q; You had beenalerted, I think,bypeople onMr Donovan' /l
1111 side of this case to at least the existence of this
1121 concept.Are you really resistingme on the proposition
113] that this iii an electronic loyalty village?
11141 A: No, I am not.We were debating the word "perfect",
11 SJ I think.
116] Q; Perhaps I will not pre/iii you on the word "perfect", in
1171 view ofwhat you have now said, Look at page 873, if
(181 you would.
119J MR JUSTICE LADDIE: Page what?
1201 MR HOBBS; 873. Could you just read that to yourself
1211 Professor?
1221 A, Mmm.
1231 Q; Why should Shell UK oil participate? I just draw your
12141 attention to the bottom three points, "Strong network
125] membership", you will see that they have this
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111 distribuuon of trading activities there under the sub
[2] bullet point.
(31 "Exclusivemembership, denies yourmain
141 competitors access to the network", so there ii; a little
(SJ pigeonhole into which you can slot yourself and you can
[61 take your place in an orderly but nonetheless joint
(7] operation. Do you see that?
181 A; Mmm.
191 Q: Then "Access to database at low cost'?

1101 A: Mmm.
1111 Q; Okay, that I thinkmeans that we can agree, completely,
1121 that the proposal that was p.ut forward to Shell in this
11:i1 document ii, a proposal for an electronic loyalty village
11141 as described in your report; correct?
(15] A: Yei,.
116J Q: Can I ask you this: do yo.u see any difference in
1171 principle or any difference of substance between what
[181 I have shown you in this document and what the Shell
1191 Smart Scheme actually i/i?
1201 A: The only difference that I can see, frommy cursory
1211 reading of the documentation here, ill in that very
1221 ownership and originality of the scheme and the
1231 ownership of the information about those people who wish
l~l to be participants in the scheme by virtue of being
125] cardholders,
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111 Iflmay, Iwill expand on that. I would ~e that
[2] the Shell Smar t Scheme was originally intended to be a
(31 group of retailers, working together in co-operation in
141 this ~n~ and that they would hold the information
ISJ about cardholders within their consortium, within their
(6] loyalty village, and they wo.uld then be able to use that
(7] information, if they so deemed to, to learn more about
1a1 their cardholders, about their customers, so therefore
(9] to be able to better serve them.

110] a: Are we not back to the question of ownership?
1111 A: Ownership of the data?
1121 Q: Yes. Is that not what you are really putting to me in
113] your answer again?
11~1 A: It ill.You asked me what difference ill there between
I1 SJ this scheme and how I ~e the Shell scheme.That is my
[16] approach there.
117] Q: Ill that a difference of any real substance, in your
11a1 opinion?
l19J A: In my opinion, I think it is, because it ill, all I said,
(20] increasingly important that we, as consumers, are happy
1211 with who holds our information and to what .u~ they put
122] it.
- Q: Is that a philosophical viewpoint of yours rather than a

•l commercial viewpoint of yours?
[25] A: It ill a philosophical viewpoint but I believe it also
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(11 has commercial credence in that we are increasingly
121 looking to people who we feel we can trust as
[31 suppliers. I think those suppliers who misuse our
141 information will be commercially disadvantaged.That is
ISJ an opinion.
16J Q: I understand, Let me p.ut two hypotheticals to you:
[7] imagine that Shell had gone ahead with that Powerpoints
11 proposal that I have just taken you through and so
3] Powerpoints i;, o.ut there acting as admini strators and

11 OJ there ii; a Ml consortium joined together.
111] A: Mmm.
1121 Q: They decide that after one year, Shell decided that they
113] liked it /iQ much that they would buy the Powerpoints
11~1 operation.They would b.uy Powerpoints?
115J A: Mmm.
116] a: There would not be any difference in principle, would
1171 there, between the way in which the scheme then operated
1181 as compared with the way inwhich it operated before?
119] A: The only difference in principle iii thatnow Shellwould
1201 be the owner of the data of Powerpoints,
1211 Q: You think that ii; a point of principle, do you?
[22] A: No, I am mulling it over. I am agreeing with yo.u.
(231 a: The same would be true, this ii; the second hypothesis,
1q41 that Shell in fact starts off r.unnin g the scheme a1> it
(2SJ ill done at the moment and then decides that it will
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111 enlist the services of Powerpoint to admini ster the
121 scheme and therefore it contracts out to Powerpoints the
131 admini stration,There would not be any difference in
141 principle or substance between that arrangement
ISJ afterwards compared with what went before, would there?
16J A: I may want to think that one through.Yo.u are
[7] suggesting that having started the scheme, Shell then
1a1 sold the information that cardholders offered to them,
191 to a third party, whoever it was, and there may not be

1101 any difference in the operation or mechanisms of the
1111 scheme, which may remain all before, but I personally
1121 believe that would be a different kettle of fish in the
1131 sense that the ownership of the relationships would be
11~1 with another party.
11SJ Q: Youwo.uldbeworryingabo.uti;ecurityofdata,wouldyou
[161 not?
1171 A: Not just security but the way in which that data wall to
[181 be used, to what purposes.
[19] Q: Ill it your understanding that Mr Donovan's proposal to
(20] Shell did, in fact, contemplate the possibility of Shell
(211 organising this loyalty village through an independent
[22] stand-alone company?
(231 A: I have no knowledge of that, I am afraid.
1q4J Q: Subject to the point that you have just made, that
(25] I have just explored with you, there ill not, ill there,
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111 any difference of substance or principle between what we
(2] have looked at in GHA Powerpoints and the Shell Smar t
131 Scheme as yo.u know it to be operating?
141 A: Not in the sense that we have a mixtur e of collection,
[5] redemption or that, a1> you were saying, data is
16] available to the retailer members of that scheme, It is
(7] a loyalty village in that ~n~ of the word, yes,
[81 MR JUSTICE LADDIE: Professor, just to help me, what
[9] Mr Hobbs was saying wall that except for the one caveat,

110] he wall saying this ill the same.To answer "It Is the
1111 same to the following extent" Is not an answer,
1121 What are the differences between this and the
1131 Shell Smar t Scheme, other than the point that you have
11~1 made about ownership of the data?That is whatMr Hobbs
[15] was asking and what I want to have your answer to.What
[161 are the differences other than that one point?
(17] A: There appear to be no differences, in my opinion.
1181 MR HOBBS: Do you have enough knowledge to know whether

that
119] Powerpoints proposal could be regarded as novel in
(201 1992?
1211 A: I believe I have considerable knowledge of this area.
(22] The novelty of a proposal of this kind lies within the
(231 idea of the simultaneous - not simultaneous, the
[q4J collection and redemption to the ,same retailer members
(2SJ and I would suggest also the novelty also lies in the
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111 fact that a proposal that Involves one where the
121 ownership of the data lies with the participant members
131 of that grouping of that loyalty village, that would be
141 a novelty.
ISJ Q: Let me take the fir/it of those two points. Do you
16J consider that in fact communal issuing and redemption,
[7] do you think that that w~ novel in 1992?
181 A: It iii obviously -my knowledge ill particularly of the
191 UKmarket.There may have been schemes in America and

110J Japan which have some elements of common issue and
1111 redemption but I think in the sense of a wide - when we
1121 looked back at the people who tended to be involved
1131 here, as retailers and market sectors, we are looking
11141 really at a proposition that would cover a wide
11SJ percentage ofmost people's weekly spend. It was not
116] something that was a combination of, µy, hotels or car
1171 hire, it was everyday shopping experiences,To that
1181 extent, within my knowledge base, I think that iii fairly
1191 novel.
120J Q: Canyou help uswith an indication ofhow knowledgeable
1211 yo.u feel yourself to be? Imean, iii this mainstream,
1221 these topics I am discussing with you; are they main
.- 1 stream :;o far all your research interests are concerned,

. or are they peripheral?
125] A: My mainstream interest i;, in the use of plastic cards,
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111 Q; At the bottom of the left-hand side, "Retail Automation,
121 September/October 1992"?
(31 A; Mmm.
141 Q; Do yo.u recognise Retail Automation as one of the
ISJ publications of interest to people in this area in the
(61 UK?
[7] A; Yei,, I do.
(81 Q: Does it have a wide readership, so far a;, you are aware?
19J A, Particularly amongst people interested in technology in

1101 retail settings, yes,
1111 Q; That iii the kind of area we are in here, with these
1121 electronic loyalty schemes?
1131 A; Ye/i.
11141 Q: Hall anybody mentioned this to you, or have yo.u had a
(15] chance to see this document before?
1161 A, Yei,, I have.
1171 a. When did you see it?
l18l A: Monday afternoon.
119] a: Right.Therefore, you have considered the contents of
1201 it?
1211 A, I have.
1221 Q; And you will be aware, I expect, that I am going to ~k
1231 you about the middle column?
12141 A; I wall not aware of that, but I am now.
125J Q; Do you see there i;, a passage which says, "On the
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111 payment and non-payment.
121 Q; Right, but your knowledge, I think you said,was
(3J primarily concentrated on whatwas going on in the UK.
141 Did you µy you had much knowledge ofwhatwas going on
[SJ in North America?
16J A: I have some knowledge, and indeed ofJapan.
[71 Q; Would you agree with the proposition that iii being put
-11 forward on my side, that what goes on in North America

'. i;, almost ipso facto of interest here because they are
pOJ frequently one step ahead of us?
1111 A, I would certainly agree with the proposition that it ii,
1121 of great Interest to .u;, here. I may take issue with the
1131 fact that they are one step ahead ofus.There are a
(1141 large number of loyalty schemes in the United States but
11 SJ not many of them, inmy opinion, are concerned with
116] developing ongoing relationships with their customers.
[17) They are very much sales/promotion orientated.
[181 Q; Now, could you close up E2, please, and go to E3? If
1191 you would turn in that volume, if you have it, to a page
120] which ii; marked 1286/A.
1211 A, Mmm.
1221 Q: Professor, if it iii working correctly, you have a
1231 document there which has in the top left-hand corner,
12141 "AT&T expands the options'?
125] A: That i;, correct.
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111 customer loyalty front",middle column?
121 A: Yes.
131 Q; Could you read that to yourself to refresh your memory
141 and go down to the penultimate paragraph there, "Bates
ISJ envisages'? If you read that to yourself,
161 A: Mmm. (Pause)Mmm.
[71 a: All right. Now, I will take it by stages with you. He
181 i;, discussing an AT&T proposal in 1992. He says.in the
(91 second paragraph:

1101 "1We would envisage some sort of central points
1111 "bank"1, he says, 'with a mixtur e of participating
[12] retailers,where shoppers can accumulate points and then
1131 exchange them for goods in the outlets taking part in
11141 the scheme'."
[15] Do yo.u see that?
(161 A: I do.
1171 a: Here we have in principle a village of village
1181 shopkeepers, have we not?
119] A; Ye,s, we have.
120] Q: "AT&T Istel would act a;, central points banker trading
1211 the points and their financial values between stores and
1221 shoppers and at the same time accumulating shopper
(231 marketing data which could then be passed on to the
l~l retailers in the scheme to be used in customer loyalty
125J programmes."
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111 Do you 15Ce that the data ii, available to the
121 shopkeepers in the village?
131 A: Yei,, I do.
141 Q: He says:
ISJ "It would all be rather likeAir Miles only with
161 goods and services as the rewards instead of foreign
(7) travel."
18] Do you 15Ce that?
19J At I do.

110J Q: In view of o.ur exchanges a little while ago, you wo.uld
1111 see it as an improvement overAir Miles,wo.uld yo.u not?
1121 A: In the sense that yes, it ii, offering things which are
(13] everyday purchases, rather than a special occasion, Air
11141 Mile1>, yes,
115] Q: You do not get the one type of reward, yo:u get a range
[16] of rewards; yei,?
117] A: That ii, correct.
118] Q: "Bates ii, already discussing the idea with likely
119] retailers and expects to have some sort of programme at
1201 the pilot stage within ~ months.
1211 1We already have the network and links into the
(22] High Street.Without these, this sort of scheme ii> a

,,...- . . non-starter'."
Wo.uld yo:u agree with that?

125] A: I certainly would agree that, having in this case, I am
Page 77

111 that technology.
(2] Q: How much do yo.u think they invested in it; any idea?
131 A: I have no idea.
141 Q: Yo:u would expect it to be more than 10 million, wo.uld
ISJ yo.u not?
[6] A: I have no idea.
(7) Q: The penultimate paragraph:
181 "Bates envisages such a loyalty scheme as having
19J aro.und 3 million members and embracing a number of

110J non-competing retail operations."
1111 Do yo.u 15Ce that?
1121 A: I do.
[13] Q: Canwe agree that this ii, a description of an electronic
11141 loyalty village according to the model we have been
115] discussing?
116] A: Ye1>, we can.
117] a: Can I ask yo.u this again : do you see any difference in
11a1 principle or substance between what ii, described here
119] and the Shell Smart Scheme?
(20] A: The only difference in principle ii, the one again of
(21] where, in the central paragraph, "AT&T Istel wo.uld act
[22] as a central points banker."
[23] Admittedly here the claim ii> that they would have
~l traded the points and the information between
(25] participating retailers, but nevertheless it would have

Page 79

111 presuming, terminal s recording electronic funds
121 transferred at point of sale, that that would be an
[31 advantage, yes.
141 Q: In fact, it i1> the main reasonwhy, if you are going to
[5] operate an electronic loyalty village, yo:u are highly
[6] likely, unless yo:u are very wealthy indeed, to need an
(7) outside admini strator for the scheme; correct?

.,,._ 11 A: Not necessarily so, I do not think. Imean, in this
; Instance here we are talking abo.ut the polling of data

1101 from terminal s, which ii, what AT&T were doing at that
1111 time. Many retailers in the UK, mariy multiple retailers
[12] own their own terminal s and therefore have heavily
(13] invested in that technology.
11141 Q: S.urely yo:u need a central nerve centre of operation in
[15] order to make the scheme operate fully functionally on a
116] common basis?
(17] At Yo.u wo.uld need a large databank to accumulate the
[18] collection and the redemption of points,
(19] a: That ii> right.That Is quite likely, in the ordinary
(20] scheme of things, to be outside the reach of even quite
1211 wealthy retailers.Is it not?
(22] A: I have no knowledge, .unfortuna tely, of the cost of />UCh
(23] databases or such technology. My knowledge tells me
~l that, ifwe are looking at the Shell Smar t Scheme,
(25] I presume that in the case of Shell, Shell invested in
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111 been somebody outside of the loyalty village itselfwho
[2] held the information.
131 Q: If I say that that i1> mere admin so far a1> the operation
141 of the scheme ii, concerned, wo.uld yo.u quarrel with me?
[5] A: I am afraid I would, because I do not think it ii, mere
[6] admin . I personally feel that that ii> quite an
(7) important feature, of who owns that data.
181 Q; We are back to the philosophical point.
[9] A: I think we are.

1101 a: I think yo.u and I must agree to differ on that. If you
1111 co.uld-
1121 MR JUSTICE LADDIE: Can I just clarify something? From the
113] point of view of the consumer, who carries out the
11141 admini stration can be made Invisible?
11SJ A: Indeed.
116] a: So the benefits to the members of the scheme ofloyalty
117] generated by this scheme can be achieved whether or not
118] you have an admini strator or not, because the consumer
119] behaviour i15 dependent :upon the consumer observations of
1201 what he i1> getting?
(21] A: Thatwould be correct ifone can argue that consumers'
1221 behaviour, in terms of their loyalty or their purchase
[23] behaviour, can be affected, whether or not the scheme ii>
[~l in-house or third party.
(25] a: What yo:u are talking about Is who has the control of the
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111 data inside the schemer
[2] A: Yes. My philosophical stance, which differs somewhat,
131 is that we are being asked to give quite a lot of
141 information to these schemes, particularly personalised
ISJ ones, not just name and address, date of birth, and our
161 ongoing shopping behaviour ismonitored through them.
[7] That is very valuable information and I think who
1a1 controls that iii of importance, certainly from my
19] perspective.

110] MR JUSTICE LADDIE; Ifrnembers ofthe public knew thiswas
1111 going on they would all chop up their cards immediately.
1121 MR HOBBS: We switch from the objective to the subjective.
1131 I understandwhat you are saying and I have agreed
11141 to differ with you and I hope you have agreed to differ
115] with me on this, It does not matter who owns the data,
1161 it ill the quality of the personwho own/lit. It iii his
1171 integrity as a data holder thatmatters, not who he ii,
11 a1 in the scheme of things; i;;; that not right?
1191 A; That ii, true in a sense of looking at it from a security
120] point of view, but I am also looking at it from a point
1211 of view ofwhat iii done with that data.What
1221 possibilities exist with that information; what can be
- 11 done with it?

J Q; Can you close up that file and take out volume El?
[25] A: Section E, file 1.
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111 have perhaps the wider spread of retailers, such a;;; the
121 ones we have been talking about previously,That would
131 be one point.You are asking me about a loyalty village
141 there?
ISJ Q: Yes, I am. I am just intrigued by what you said about a
16J wide spread,What do you think ii,missing there?
[7] MR JUSTICE LADDIE; Thill ii, a hamlet with twomembers.ls
1a1 that what you are saying? Dahl Superstores and Super
(9] Valu stores, those are the only twomembers of the

110J village so it is only a hamlet?
1111 A; Both, it would appear, are grocery supermarkets, so in
1121 that sense it ii, a very -
1131 MR HOBBS; If itwas not so small , if itwas not a loyalty
11141 hamlet, if it w~ bigger, it would be a loyalty village,
115] would it not?
11 SJ A; If it wall bigger, but on my fir/it reading of this it iii
1171 not, it iii just a loyalty scheme being run through one,
1181 or in this case two supermarkets, presumably in
1191 different locations.
(20] Q; Is your only caveat over size?
1211 A: No, it iii really over the breadth of coverage of
1221 different market sectors.
1231 Q: Okay. Bear in mind what you have read here. Keep it
12141 open, as a matter of fact. I mu/it ask you then in view
125] of what you have just said to take out at the same time
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111 Q; That i;;; it. In there, if you would not mind, could you
[2] locate a page which carries the number 377/A?
131 (12.30 pm)
141 Do you have that?
ISJ A; Yell, I have.
161 a: Ii, this a document you have seen before?
[71 A: Ye,s, it is,

_ '81 Q; Ii; this one of those thatwas shown to you the other
11 day, Monday?

[10] A; It was,
1111 0: Itwas shown to you at the same time as the one we were
1121 just looking at?
113] A: That iii correct.
11141 Q; Do you want to read it to yourself again, or can you
[1 SJ remember it?
11 s1 A: I would not mind a quick perusal.Which part are we
117) looking at?
1181 Q: It ill "Supermarkets get smart", and follow it through
119] into the third column. (Pause)
l20J A: Fine.
1211 Q: Now, Is this an electronic loyalty village?
1221 A: I do not think in that sense that it ill, no.
1231 Q; What is it lacking?
12141 A; Pardon? It iii being provided through a number of
125] supermarkets as a one distribution source, It does not
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111 volume E2. In volume E2 turn to page 703/A.
121 A: Mmm.
131 a: It should be Retail Automation May/June, 1991?
141 A, It Is.
151 Q; Is this one you looked at the other day?
161 A: I think it is. I looked at a lot but I think so,
[7] Q; It has not scorched itself into your recollection. Have
1a1 a look at the bit which says "Vi/lion Grows", which takes
(91 you aCCO/J/i the page. Have a look at the figures there.

110] A, Yes.
1111 Q: No longer a loyalty hamlet?
1121 A: We may have to agree to differ again .To me, the people
1131 mentioned here as the opportunities to collect points
11141 are all grocery supermarkets, perhaps with different
11SJ names, but they are essentially supermarkets in
1161 different locations in America.
1171 Q; I see.
11a1 MR JUSTICE LADDIE:J.u/it so I understand, when you talk
(19] about a loyalty village, you µy loyalty village because
1201 all the different suppliers of different types of
1211 products within the village which may be in substance
1221 non-competing are contributing to the scheme,What you
1231 are saying here iii this iii monochrome?
12141 A; Yell.
(25] Q; This Is all the same type - instead of having whatever
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111 it is, Dahl Supermarket just running it amongst its own
[2] supermarkets, it is said, "Let us include somebody
[31 ~1s supermarkets" because it is just extending the
141 loyalty scheme to other supermarkets, r.unning the same
ISJ Sort of business, not cross-fertilisation between
161 different businesses?
[7J A; That is theway I am reading it, that is correct, yes.
[8J Underpinning that point is the origin of this particular
191 scheme, which is one that is generated by the

110J manufacturers ofproducts, branded products.
1111 MR HOBBS: YouaretalkingaboutProcterandGamble,areyou
1121 not?
1131 A; Yes, that is one of the people involved,who therefore
11~1 are looking to use a number of supermarket groups to
11 SJ monitor the distribution of their products,
116] Q; It lacks the diversity you would wish to see in a
117J loyalty village?
118] A: It does not have any diversity.These are all grocery
[19] supermarkets,
(20] Q: I hearwhat you say.The position though is that we
[21] have a situation inwhich people are issuing and
1221 redeeming points, are they not?
_...:J A: Through the same stores, yes.

Q; But themembers are issuing andredeeming,are theynot,
12SJ and they are using a Smartcard as an electronic purse
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[11 for these purposes, are they not?
[2] A: From the reading ofthe doc.umentationitwouldappear,
131 yes, that in these particular stores, one can collect
141 and redeem them in that particular outlet.Whether one
ISJ could also redeem them in a Safeway or Big Bear store,
[61 I am not ~e. I suspect not but I am not sure.They
[7J can collect and redeem in the same grocery outlet.
·a1 Q; Myunderstanding of this is that in fact yo.u can redeem
from theVisionValue Club catalogue and that you can

[10] redeem in any of the stores, Had you any knowledge of
1111 this scheme before you read this material?
1121 A: Indeed, I had. I had heard ofVisionValue because of
113] its very use of a Smartcard.As youmentioned before,
11~1 I do not have intimate knowledge of it in that sense.
[15] Again, theremay be a catalogue, and indeed that is
116] stated in one of the articles here. Still on the
(17] village idea, the collection and redemption, it seems to
118] me this is merely between a number of different grocery
[19] supermarkets in different geographical locations.
1201 Q: If somebody said that the idea ofmembers of a scheme
1211 issuing and redeeming, in otherwords, everybody is an
1221 issuer and a redeemer,was novel in 1992, would you
[23] agree withme that it wo.uld not be novel having regard,
r:¥1 amongst other things, toVisionValue?
[25] A; I think VisionValue is a very different loyalty scheme
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111 in that, number one, it was originated by the
121 manufacturers of branded products and not by the
131 retailers of those products. Number two, it appears to
141 me that it is useful only in the sense that it is put
ISJ out through one merchant sector, that is grocery
16J retailing.To mymind, it does not qualify as a loyalty
[7J village, either in its origin of being devised by
181 members of the village or in its implementation as being
[9] available for collection and redemption between all the

1101 different market sectors or retailers in a village.
1111 Q: You can close up those two files andput themaway and
1121 I will take yo.u to another file. File D,which is the
1131 one that has your statement in. It is the one you
11~1 looked at first.You have read, I understood you to
115] say; the report ofJonathan Reynolds?
[16] A: That is correct.
(17] Q: Do you know him, by any chance?
1181 A: I do.
1191 Q: Do you each know one another rather well?
(20] A: Not ratherwell, but we know each other.
1211 Q; Thro.ugh yourwritings, and so on?
1221 A: We havemet per,sonally as well.
[23] Q: His report is behind tab 4 in this bundle. He mentions
r:¥1 a number of schemes, and one of them Iwould like to
125] look at. Look for page number 96 at the bottom, on the
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111 stamped numeration.There is a heading on that
121 page "Virgin Freeway". Do you see that?
13J A: I do.
141 Q; Is Virgin Freeway known to you?
1s1 A: It is.
[6] Q; Is that a loyalty village?
[7] A: I would say in the terms ofmy definition and our
18] understanding that it is not, the reason being that the
19J collection ofpoints on theVirgin Frecway are from
[10] separate sources down the redemption of points, apart
111 J from the scheme's originator, that is Virgin itself.
1121 Q: The rewards are available through the participating
113] members, are they not?
11~1 A: That ii, not my understanding. I believe that you can
11 SJ accumulate points through, for example, flying onVirgin
116] Airways or usingVirgin holidays.Yes, you can also
l17J redeem points through those, because they are the
118] originators of the scheme.There are other ways of
[19] accumulating points, for example, through hotel chains,
120] rentacars and So on,which, withmy understanding, you
1211 cannot redeem the points there, you redeem the points in
[221 other activitie/i.Jonathanmentions,in 9.2, the
[23] rewards include a wide choice of activities, gliding,
l<l41 golfing, et cetera, et cetera.
125] Q; All right. Subject to that, a problem onwhich I may
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111 have to get clarificationmyselfwe are looking here,
(2] are we not, at a loyalty scheme where yo.u have
{31 co-operating participants working together to promote
141 loyalty for their common benefit; yell?
ISJ A: We certainly have a schemewhere participants are
16J joining together to offer points which hopefullywill
[7] attract people to use their services. But in that
1a1 sense, it iii very much, if I can suggest this,more a
(9] sales promotion activity than a loyalty scheme, whereby

110J one ii, trying to build relationships with customers.
1111 Q: Surely it iii a loyalty scheme, iii it not?
1121 A: In the common usage of the word "loyalty" ,it would be,
1131 yes, but I am trying to give my opinion that it would
11141 be - for example, ifwe take some of the people issuing
11SJ points here, as Chase Manhattan bank, or Holiday Inn,
1161 I think that companies such as Holiday Inn, for example,
1171 are involved in a wide range of schemes we could call
1181 loyalty schemes,
1191 Q: It ii, an example, yo.u will agree, I think, of retailers
120J from different spheres co-operating with one another in
1211 what iii, I think yo.u have agreed, a loyalty scheme?
1221 A; Indeed, yei,.

1 Q; Right. It iii by no means an exception, iii it? There
11 are plenty of examples, dating back to the late 1980i,

125] and early 19901i, of retailers coming together for common
Page 89

111 Q: Julit one thing yo.u are familiar with, I think yo.u wrote
(2] an article a long, long time ago. Perhaps itwas not so
131 long ago. 1987 this was on style cards in Glasgow, do
141 you remember?
ISJ A, I do.
161 Q; That was an example which you found quite striking of
(7] the time, of one store in Glasgow issuing a card which
181 was usable without discrimina tion in a whole variety of
191 stores in Glasgow,~ it not?

110] A; Indeed it was,
1111 Q: That was an early example in this country of retailers
1121 coming together, working together for the common
1131 interest, around and about a consumer benefit in the
11141 form of a credit card?
115] A; Yes, it was, in fact, a payment card, a credit card that
11 SJ one could use in a variety of retailers, not just within
1171 Glasgow but eventually within the.whole of the north of
11a1 England and Scotland. In many way;, that iii not very
1191 different than retailers coming together to accept Visa
120] or Mastercard, It was an acceptance mark.
1211 Q; I suppose I had better put it to you quite starkly:
1221 there iii nothing strange or unusual in suggesting, iii
1231 there, that retailers should come together and work for
12!41 their common benefit?
125] A: Not at all.
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111 benefit under a loyalty scheme?
[2] A: That iii correct also, yes.There are many schemes of
(31 this nature in the sense of frequent flyer schemes as
141 well.
ISJ a. There are frequent flyer schemes, there are frequent
161 buyer schemes, there are frequent hirer schemes. If
(7] anything ill done with frequency there seems to be a
-~1 scheme for it. Doell that rather cynical way of putting
9] it tally with yo.ur perspective?

1101 A, I am smiling because ...
1111 MR JUSTICE LADDIE; I think you have to distinguish,
1121 Mr Hobbs, between frequent buyer schemes, /iO ifyou go
1131 to one shop you get loyalty discounts, and what we are
11141 talking about here.You have blended two together.
11 SJ MR HOBBS, Thankyou,my Lord.Myquestionwaswithin the
116] frame of reference of co-operating retailers of whatever
1171 it ill. Imean, you are aware, are you not, that there
1181 have been frequent flyer schemes where yo.u can gain your
l19J rewards from other participants in the scheme, not just
120] one particular airline; you are aware of that, are you
1211 not?
[22] A; I have to confess that I am not. I am not denying that
l23J that ill not the case, You may be able to point me in
12141 the right direction there but it ii; not something I am
125] familiar with, as we sit here.
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111 Q: The commune or kibbutz principle ill not in Itself a
121 revolutionary concept in retailing, iii it?
131 A: No.Your other example of a department store would
141 verify that by the fact that many department stores used
[SJ to rent out space to concessionaires,
161 Q; Store in store?
[7] A: Store in store.
181 a: Let me take you then behind tab 5 in the same
191 bundle that you have open.This iii Mr Perkins' report.

110J He mentions, on stamped page 136, a shopping centre
1111 scheme,
1121 A: Mmm.
1131 a: DoyourecollectreadingabouttheTaka/ihimayaShopping
11141 Centre scheme?
11SJ A; Ye/i, I do.
1161 Q; Wai, it known to you before you read it in this report?
117) A; Yes, it Wall.
1181 Q; My understanding - correct me if yonrs differs - iii
1191 that thls iii one of a number of schemes known as mall
120] card schemes,
1211 A, (Witne/i/i nods)
[22] Q; You are agreeing with me, I think?
1231 A: I am sorry, There are a number of schemes indeed in the
12141 UK ofmall schemes.
125] Q; When was the earliest one yo.u can think of!
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111 A: In the UK?
121 Q: No, that you knew of.
131 A: That Is a very difficult question, if you do notmindme
141 saying so.
151 Q: Generally.Would I be right in thinking that the idea
16J of having mall cards which you could use at all the
[7] shops in the shopping mall goes back to the early 1990.s?
181 A: Particularly in anAmerican context, I think that would
191 probably be the case.

1101 Q: Thecard;s,doyouknowofanyexample;swheretheywere
1111 Smar tcards as opposed to magnetic stripe cards?
[12] A: No, I do not, to be honest,That is the case that there
1131 may be now, with Smart technologymoving on, but not in
11~1 that early period of 1990, not that I am aware of.
115] Q: The advantages ofhaving themall card can and
116J frequently do include, do they not, rewards for loyalty
1111 and frequent shopping at that particular shopping mall?
1181 A: Yes, they do, in the same way that sometimes individual
[19J retailer cards involve some reward. I am thinking of a
(20] payment card.
1211 Q: Okay. One last question, just a couple of last
(22] questions, how is Mr Donovan known to you,Mr John
_ 'l Donovan known to you?

J A: Wemet for the first time this morning.
125] Q: You have never had any connection with him before,
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111 (Short adjournment)
121 (2.05 pm)
131 MR JUSTICE LADDIE: I am sorry to have kept everybody
141 waiting.
ISJ MR COX: Profe.s;sorWorthington,Iwanttoexaminewithyou,
161 please, the nature and the structure of the
(7] relationships, first in a scheme which has either owning
181 it or jointly owning it, but certainly controlling it -
(91 such as Powerpoints - and, second, one in which there

110] is a consortium of partners who operate the scheme as a
1111 consortium.
1121 The first question I want to ask you is this,
1131 before we come to look at some documents: in
11~1 recent years, has the field which you have specialised
11 SJ in, or one of the areas of that field, come to be known
11 SJ as relationship marketing?
[171 A: It has.
1181 Q: Why is it called relationship marketing?
[191 A: It represents a newmindset, really, in which the idea
[20] is to establish, maintain and build relationships with
1211 customers,
(22] Q: Does it amount to a study and an examination ofwhat
1231 it is that builds that central long-term loyalty
1:q,11 relationship between the cu;stomer and a retailer?
[25] A: Yes, it does, and I guess it also depends on a supplier
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111 except by correspondence!
121 A: Whenyou said "knowntoyou"Iwasthinkingper.sonally.
[31 Only by correspondence.
141 Q: Youwere strangers to one anotherwhenyou receivedhis
ISJ letters in 1997?
16J A: That Is correct.
[71 Q: Would yo.ur Lordship just forgive me for a second,
'81 please? (Pause)

11 My Lord, I have no further questions,
1101 Re-examination byMR COX
1111 MR COX: My Lord, I am going to ask, since my learned friend
1121 h~ cross-examined at some length on documents which the
1131 witness was not familiar with before he gave his
11~1 answers, for a slightly longer short adjournment than
11 SJ normal so that he can refresh his memory and have an
11s1 ample opportunity to look at the GHA Powerpoints
l17J document, amongst others.
(18J MR JUSTIC'E LADDIE: Hewillbeinp.urdah.Soyouwantmeto
1191 rise now and sit at what time?
1201 MR COX: 2 o1clock,my Lord.
r211 MR JUSTICE LADDIE: No objection to that,Mr Hobbs?
1221 MR HOBBS: No, as long as the witness is in purdah,
[231 MR COX: Hemost certainlywill be,my Lord.
l;i4J MR JUSTICE LADDIE:Wewill rise now.
(25] (12.50 pm)
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[11 ofgoods and services learning more about those
[2] customers so as to serve them better.
131 Q: So it is about the relationship between customer,
141 long-term it Is hoped, and retailer?
[5] A: Yes, retailer in that broad sense of the word "retail".
(61 Q: Does the concept,whichconsumers knowtheyarebuying
[7] into when they join one of these schemes,make a
181 difference to their perception of the scheme? I want
[91 you to think about this question quite carefully, so let

1101 me repeat it for you.The concept which customers know
1111 they are buying into, the nature of the scheme itself,
1121 does that make a difference to their perception of the
1131 scheme, the level of comfort they feelwith it, for
11~1 example?
115] A: Yes, I think it would. I mean, we as consumers have a
(161 wide range of choice.We can choose, for example, to
117J buy into a scheme such asArgos Premier Pointswhich
1181 does not involve any exchange of information,
119] personalised information, and we can choose that sort of
1201 scheme ifwe so wish.
1211 Q: Ye,s.
1221 A: We could also choose another that does involve an
[23] exchange.
[~l Q: Let us just look at this a little bit more closely, if
(25] we can. If I, as a card holder or a card purchaser,
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111 direct my mind to these things, the structure of the
121 scheme I know I am entering in with, the per/iOn/i I am
[3] having the relationship with, is that something
141 recognised ~ being important?
ISJ A, I believe it Is,
(61 Q; In the Shell Smar t Scheme, the consortium scheme,who
[7] are the personswith whom the customer has the
101 relationship?
191 A, With themembers of the consortium,

110] Q: In a third party scheme,who are the persons or the
1111 personwith whom the customerwould have the direct
1121 relationship?
1131 A; With the third party supplier.
11141 Q; Now, let me just see ifwe can Illustrate that a bit.
11 SJ Suppose I lo/it my card, heaven forbid, and on it were
1161 accumulated hundreds of points that I had exhaustedmy
1171 family, trailing round, looking for a Shell forecourt to
1181 accumulate them for.Who would I telephone if the card
[191 was a Powerpoints type card?
120] A, I would presume, in that case, you would telephone the
1211 Powerpoints customer service line.
1221 Q; Indeed, but if I were - and it ii, a fact, ii, it not -

· if I were a Smar tcard holder and I lo/it my card, who
would I communicate with about that?

1:.s1 A: The Smart card customer service line.
Page97

111 Q; Which iii based - do you know where?
121 A: I am sorry, I do not.
131 MR JUSTICE LADDIE: Sorry, can you ju/it stop?Yo.u said in
141 the Powerpoint one you would phone the Powerpoint
ISJ customer line. Of course, the customermay not know
161 that he i;, phoning Powerpoint. It depends how it iii put
(7] on the card.The card could µy, "Phone our service
_11 centre at such and such a number". He would not know

hewas phoning Powerpoint at all, would he?
1101 A: Not necessarily, hut you would -ye/i, not necessarily
1111 I guess, but you would be looking to - I mean, this ii,
1121 all very hypothetical because I do not know if
1131 Powerpoint ever came to fruition, I do not think it
11141 did.
115J MR COX; It did not, no.
1161 A: In a scheme such as that, you would want to know
1171 obviously where you could telephone to find out how many
1181 points you had on the card that you had lost in this
1191 example. I think, in that instance, you would - other
120] schemes of that nature have a central customer service
1211 point which i;, of the scheme run by the third party
1221 provider.
1231 Q; Ye.s.
12141 MR JUSTICE LADDIE: No,Idonotthinkyouhavean/i'Weredthe
125] question I put to you, Professor, I said that the
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111 customer may not know - let ns µy that he acquired his
121 Powerpoint card from Boots, and it has the Boots
[3] trademark on it -
141 A, Mmm.
[SJ Q: - and the paperwork that comes with it says, "If
16J you have a problem, phone our service centre". He would
(7] have no idea that hewas phoning Powerpoint. He might
181 think that he Is phoning Boots, He probably does not
[9] know and would not care, would he'I

1101 A: The only answer I can give to that ii; that in most of
1111 those types of situations, even if Boots, in your
1121 example, had their brand on the card, there would also
1131 be the brand of the scheme provider,in this
11141 hypothetical example Powerpoints. So the card would be
[15] dual branded at lea/it and therefore it would presumably
116] have some sort of telephone helpline on it through which
1171 you would get to someone who could answer your question.
11 a1 MR COX; Of course, there ii, this, iii there not: you are
[191 aware of the announcements, publicity, campaign that was
120] launched by Shell when it first rolled out its
1211 multi-partner consortium scheme? You were aware at the
1221 time of its publicity?
(231 A: Yei,, I was,
(2141 Q: One of the features that Shell drew powerful attention
125] to, in addressing the consumer all it announced it,was
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111 exactly the fact that the relationship wall one of a
[2] consortium,was it not?
[31 A: I believe it was,
141 (2.15 pm)
1s1 Q: Why wo.uld it be that somebodywouldwish to publicise
161 and advertise that they were operating it directly as
[71 membership partners of a consortium?Would that have a
181 difference on the impact it made on the consumer?
191 A: I did not follow the question, I am sorry, when you

1101 ;,aid-
1111 Q; Whywould it be that somebodywouldwish to draw thatto
1121 the public's attention?
1131 A; That it was a consortium-based operation?
11141 Q; Ye/i.
115] A, My opinion on that would be because that would, in a
116J sense, reassure cardholders that their information,
1171 their data, would be held by that grouping.
[181 Q; Of conrse.Ifyon have a third party operator, and
1191 we are going to go through some of the key and central
1201 differences in a minute, but, if you have a third party
1211 operator, he may make available his database to the
1221 participants but it would not stop him making it
[23] available to somebody else, would it?
(2141 A; Within the bounds of the Data Protection Act, no.
125J Q: No.
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111 A: I mean, within the confines of that particular
121 legislation.
(31 a. I want to come back, if I can, to this idea because, the
141 marketing image of a consortium,would you expect it to
15J be any different from the marketing image of a thitd
161 party organised scheme?
[7] MR HOBBS: My Lord, I am afraid I mu,st rise to object.
181 MR JUSTICE LADDIE: I was wondering when yo.u wo.uld.
191 MR HOBBS: To be perfectly honest, this witness -

1101 MR JUSTICE LADDIE: This is supposed to be are-examina tion,
1111 Mr Cox.This sounds to me just like an
1121 examina tion-in-chief.
(131 MR COX: My Lord,my learned friend has cross-examined on
11141 the reasons why yo.u could not slip a piece of paper
115] between Powerpoints and Shell Smart and the claiman t's
1161 idea. My submission iii that re-examina tion iii clearly
117] permissible when I am addressing the _centre and heart of
1181 my learned friend's thrust and attack upon this
l19J evidence.
(201 He has put it to him, and I quote his words, that
1211 "there iii no difference of substance", and on another
(22] occasion "no difference at all", between a scheme
- ·31 operated, such a15 Powerpoints, by a third party and a

!41 scheme operated a15 a consortium. I am exploring, for
[2SJ your Lordship's help and assistance, what the centre of
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111 front of you, and particularly tab 3 of that bundle.At
(2] the back, at page 54, yo.u will find a document entitled
131 "Customer Loyalty Schemes" by a Mii;15 Sue Rayner. Have
141 yo.u been able to read that?
15J A, I have read this documen t in Its entirety a15 - when
161 it was published by the publishers,
(7] Q: Yes, It i!i appended, my Lord, to the expert report of
181 Mr Christian and the witness has seen it, a15 has,
191 of course,Mr Hobbs.

1101 If you turn to page 59 of the bundle,it i15 the
1111 larger number not the smaller, .under the title "Building
1121 a Multi-Collection Scheme", do you see the last bullet
1131 on the bottom of page 59:
11141 "Shell has been r.unning various types of loyalty
[15] promotion for the la/it 20 yearli, hut Shell SMART i15 the
116] first one to really bring the Shell organisation into
[17] direct contact with end customers of the retail
1181 business."
[19] Do you see that?
1201 A: I do.
1211 a. Ifyou turn the page to page 64, the larger number
1221 rather than the smaller, .under the title "Communicating
1231 with the customer", do yo.u see the paragraph which
~l begins:
125] 'Thill iii the first time that Shell has had a
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111 the c~ i15 for the claiman t on that, that there iii a
(2] vital and fundamental difference, and in my submission
131 it arises plainly out of cross-examina tion.
141 MR HOBBS: My Lord, quite apart from the leading nature of
ISJ many of the questions, a:, the transcript will show, and
161 I am seriously concerned -
[7] MR JUSTICE LADDIE: This ii; not before a jury,MrHobbs,Do
[81 not worry about it. If I come to the conclusion that
191 the questions are too leading, I will just ignore the

1101 answers, so do not worry about that.
1111 MR HOBBS, All right, but I have a more fundamental
1121 objection.The expertise of the witness does not
(131 extend, as I understand it, on anything I have seen or
11141 heard so far, to an ability to give evidence about what
11SJ is in the mind of other people. He ii; not brought here
1161 as an expert in advertising or marketing at all and
l17J there ii; a fundamental r.ule, very well-known in criminal
1181 cases a/j I understand it, that one man ii, not entitled
1191 to give evidence as to the operation of a healthy human
1201 mind, and I think this re-examina tion ii; breaking that
1211 rule.
1221 MR JUSTICE LADDIE, Carry on, Mr Cox.
(231 MR COX: I am very grateful. I shall, of course, take /jOJI}e
~l care.
(2SJ Would you turn to the bundle D that you have in
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111 direct relationship with the end customer, 1They
[2] telephone .u15!1µy15 GaryAnderton in astonishment,
(31 1We have had to set up a dedicated customer
141 service •• !"
ISJ Then he describes a little anecdote about a
(61 distressed customer who had lost his card with 1500
[7] points:
[81 "1I was able to tell him that we would send a
(91 replacement card preloaded with his points. The

1101 customer couldn't believe it; I don't think he believed
1111 that our system co.uld do that. He was 1,0 relievedl'"
1121 That direct relationship with the consumer, as
(131 you understand third party schemes that we are talking
11141 about, such as Air Miles, which iii one of them; iii that
11SJ right? Wo.uld that exist in the same way between
1161 retailer when there was a third party owner and
1111 administrator!
1181 A, Well, no, because the communication and anyingoing or
1191 outgoing communication would be with that third party.
1201 Q: Have a look at page 66 of the document.
1211 Under "Conclusions", you see the paragraph:
(22] 'The multi-partner, multi-currency scheme devised
(231 by Shell iii .unique, and the achievement of co-ordinating
~l the concepts into a scheme which the customers can
[2SJ understand and feel comfortable using Is almost more
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111 Impressive than the technical achievement of
(2] implementing it", which, of course, refers to the
(31 technology; do you agree with that?
141 A: Well, certainly, yes, I would do.The technological
ISJ achievement w~ considerable in terms of the
16J introduction of a Smar tcard, but the actual handling of
(7] the relationships between the members of the consortium
181 iii difficult enough, as well all, of course, the handling
19J of a relationship with the cardholders,

110] Q; Yes.That ii, what I want to come on to, please, the
1111 handling of the relationships between the members of the
1121 consortium, In a typical third party scheme such as Air
1131 Miles, or the putative and never-adopted Powerpoints,
11141 who handles the relationship between the participating
(15] members?
116J A; Whichever third party scheme originator ii, runnin g the
1171 scheme .
[181 Q; Let us take Air Miles, for example.Who negotiates with
1191 the members!
1201 A; The participating retailers; it would be Air Miles,
1211 Q; Air Milei,. I;, there any direct relationship,
1221 contractual or otherwise, between the members of
.- 11 Air Miles?

11 A; Between the members, no.The relationship, all
125] I understand it, ii, between the retailer andAir Miles.
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111 moment ago, the relationships within the consortium,
121 mean - well, let me ask you this, If the relationships
131 are direct, in other words that each major retailer is
141 co-operating and sorting out their problems directly
ISJ with each other -
16J A, Mmm.
[7] Q; - do yo.u consider that to have any distinguishing
181 feature between the relationship they would have in a
[9] third party scheme?

110] A; Well, yei,, because you have a multiplicity of
1111 relationships between consortium partners with each
1121 other. It iii a multiplicity of relationships which, in
1131 a sense, Is inherently more complex than a one-to-one
11141 relationship between.In your example,Air Miles and a
11SJ member of the Air Miles scheme.
116] Q; Yes. Let me come on to one or two other things, if
1171 we can. In a third party scheme - let us have a look
1181 at Powerpoints at file 2.
1191 This idea that we have been dealing with iii,
120] of course - it ii, page 857 that I want to deal with
1211 first with you.We are dealing here with an idea, just
1221 to recap ifwe can, of an exclusive consortium of
1231 non-competing retailer Ii,major high street retailers,
12141 non-competing in their own fields, Issuing and redeeming
125] a common currency.
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111 a, Yes.just have a look,ifyou would, at volume 10,
121 which iii, I think, to your side,
131 A; Volume?
141 Q; Volume 10.That iii section E.
ISJ A, Iii this file 10?
161 Q; File 10, yes.
[7] A: Iii there a page number?
'81 Q: Page 4555. Do you see that document iii a document
- ',J entitled, "Shell UK limited and John Menzies

1101 (UK) limited" -
1111 A: Ye,s.
1121 a. - "relating to participation in the Shell Smart
(131 promotion"?
11141 A; Ye;s.
115] Q; Ifyou turn the page, you will see that paragraph 2.1.9
(16] at 4558, for example, iii an agreement between what are
1171 called participating partners,meaning:
11a1 " ... retailers and providers of goods and services
1191 who are participating in the Promotion whether as
120] redeemers and/or Issuers of Smart Points."
1211 Would there be any need for such a contract and
1221 such an arrangement directly between the partners in a
[Zll third party scheme such as Air Miles?
12141 A; I do not believe so.
125] 0: Now, the problems of handling, as you put it ju/it a
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111 Let us just focus on the issue of the currency,
(2] can we?
131 A: Mmm.
141 Q; In the consortium model, the arrow immediately to the
ISJ right of the /iqUare box, "sells points to", would that
161 be present?
[71 A: I do not think /iO because, in the consortium model,
181 surely the consortium would be Itself the issuer of the
191 points,

110] Q; Yes.What ii, happening in thismodel, it appears, ii,
1111 that, as my learned friend put to you, Powerpoints ii,
1121 selling Its currency to the members, ii, it not?
(131 A: According to the diagram, yes,
11~1 a: That iii what happens inAir Miles, is it not?
115] A; It Is,
1161 Q; Ai, I think we in this country know, the issue ofwho
1171 owns a currency can have quite considerable
1181 significance.Who, if the third party owns the
119] currency, fixes its value?
120] A, In terms of the redemption, that would be the third
1211 party.
1221 Q; Because the currency can have different values. For
1231 example, one retailer could issue at one purchase so
[2141 many points; another retailer a slightly different
125] value. Ii, that right?
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111 A: Indeed it ill, depending on the margin, the profit margin
[2] they have to play with.
131 MR JUSTICE LADDIE: Sorry, just a second.
141 Professor Worthington, how can yo.u µy that it ill the
15] third party that sets the value? Doell it not depends
16J .upon the relative strength of their bargaining position?
[7] If Greenshield Stamps ill desperate to have Harrods
181 3./l a customer, to take it all an example, then Harrods
19J hall the negotiating power to µywhat - it ill not

1101 a priori, surely, or ill there ~e special rule of
1111 commerce that applies in this field that does not apply
1121 everywhere else in the world?
11 a1 A: I think, even if Harrods had been a member of
11141 Greenshield Stamps, there wall nothing to stop Harrods
115] issuing Greenshield Stamps according to their own rules,
116) but the redemption W3,/l all done through Greenshield
l17J itself and they set the values of the redemption. If
1181 yo.u wanted to redeem your Greenshield Stamps for a water
(19] carafe, it wall X amo.unt of Greenshield Stamps, whether
[20J they were acquired at Harrods orAN Other retailer.
1211 ItW3./l the redemption value that is set by the third
[22] party; how many points, stamps, per item.
'l Q: AndhowmanyGreen1JhieldStamp1Jarei1J/lUedbyHarro~

141 per purchase ill up to Harrods?
125] A: Indeed it ill.
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111 Q: The currency.
121 A: - the currency of issuing, having retailers buy the
(31 stamps from them.
141 Q: Right, ~ they had to buy the stamps?
ISJ A: Mmm.
161 Q: Much, all ill here contained, referred to with the idea of
[7] buying the points?
1a1 A: That ill correct.There is a sale and purchase.
19J Q: Can we look at this.We have examin ed a number of

1101 points, One ill that the members are not in a direct
1111 relationship; there ill no need for any contract between
1121 them.
[13] The second ill that the marketing image, the
11141 consortium idea itself has a value and apparently wall,
[15] all yo.u were aware, presented by Shell all having a
(16) value-
l17J A: Mmm.
118] Q: -in achieving a comfort level.The third ill that the
[191 currency has to be purchased; do you agree?
(201 A: Yell.
1211 Q: The fourth ill that the value of the currency ill, to an
1221 extent, fixed by the third party?
[231 A: In its redemption terms,
~l Q: In Its redemption terms,The fifth , in relation to the
125] database and information, though it may be made
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111 (2.30 pm)
(2] MR COX: Let U/l just move on a little from that, if we can,
(31 because these are matters of~e importance, it may
141 be. This, I think, follows from what you have said:
151 there ill obviously, and ifwe look at the Powerpoints
161 presentation at page 864, there iii, in the intervention
171 of a third party, a cost, iii there not? For example, at
'81 the bottom of the page, .under "Network Member Benefits",
(9] there iii "access to the Powerpoint database", which iii

1101 expressed as being pay for access rather than ownership,
1111 "at low cost".
1121 A: Mmm.
113] Q: So they would have to buy it?
11141 A: That ill the inference from this statement, yell.
115] Q: Now,in the sameway;when theybought the currency,how
116] would the third party make their profit?
[17J A: From a number of directions one could /lUPPO/:iC or
[181 suggest, One would be from charging the participating
l19J companies for the buying the points or stamps off them,
[20J and another one, as iii demonstrated here, could be
(211 through charging them to access data.
(22] Q: Yes. How did it happen, for example, with Greenshield
1231 Stamps]
~l A: There was no data involved in that case. It was merely
(25] through -
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111 available to the participants, the ownership of the
12] database resides with the third party, does it not?
131 A: That is tr.ue.
141 Q: I want to deal with ~e of the other schemes then.
ISJ You had a chance to look at the GHA Powerpoints document
16J in a little bit more detail, I hope; ii; that right?
[7] A: That is correct.
[81 Q: Do you have any further comments thatyouwant tomake
[9] about that now that yo.u have had a chance to read it?

1101 A: Yes, I do. It was not clear to me - and again going
1111 back to page 857 - where, as I read it initially, the
1121 idea was that there would be various gift catalogues
[131 from each retailer, and yet on the diagram on 857
11141 it would appear that Powerpoints handles the
115] adminis tration of the system and the catalogues, ~ that
1161 whereas I imagine previously one could have gone to each
[17J retailer and redeemed your points via the catalogue in
[181 that retail outlet, the circular diagram on 857 seems to
[191 imply that yo.u would have had to have gone to Powerpoint
(20J to redeem the points you collected, or gone through
1211 them, or whatever.
(22] Q: Albeit, if you look at 858, each party iii seen to have a
(231 different catalogue.
[~l A: Indeed, but my reading of 858 initially Wall that, having
(25] collected points, you could also redeem them at that

Page 112

Smith Bernal Rep.(0171-404 1400) Min-U-Script® (30) Page 109 - Page 112



JV~~~u .a.,uu.vvcu.l v.
Shell UK Ltd

--; -
June 16, 1999

111 very retailer, at their outlets, through their
121 catalogue.
[31 Having read the document in full for the fir/it
141 time, it iii not clear to me whether that actuallywas
ISJ the case or whether you would have had to have gone to
16J Powerpoints to effect the redemption again/it whatever
(7] catalogues were available.
181 Q; Ye/i.
191 MR JUSTICE LADDIE, It couldbeworkedeitherway,co.uldit

110J not?
1111 A: It could be worked either way. In that sense, the two
1121 diagrams we are looking at are somewhat in conflict in
1131 that they appear to give -
11141 Q: Or neither ii, sufficiently specific.
11 s1 A: Indeed.
1161 Q; That iii what it comes down to.You could either do it
1171 centrally or have separate catalogues in each of the
1181 partners in partnership?
1191 A; Ye/i, you could.
120] Q; Yes, I see,
1211 MR COX: Again, what I want to ask you generally, if I may,
1221 ill this, Looking at this scheme now, do you consider

J that there iii a difference in substance or principle
11 between this Powerpoints proposal and that which ill the

!25J Shell Smart Scheme?
Page 113

111 A: The difference, I think, ill still there in principle in
12J terms of who would own the relationships and, having had
131 the chance to look through the information over the
141 break there, there may be indeed a difference in
ISJ substance in the way that the redemption ii, fulfill ed,
161 which iii, as we have discussed, still relatively unclear
[7] in what iii merely a proposal.
-~1 a. Do you consider ownership to be mere bagatelle, or
,1 something significant?

, 101 A; I personally consider it to be very significant,
1111 Q; Ii; it significant not only among the members, the
1121 partners themselves, but also for the consumer?
1131 A; I believe that ii, the key - a key Issue: how
11141 comfortable we feel with other people holding
115] information about ourselves.
116] Q; Co.uld I ask you to look at one or two other documen ts.
1171 If you turn now to file number 10, starting off please
(18] with page 4688, this ill an article from
1191 The SundayTimes, dated 21.stJuly 1996, dealing with the
1201 Shell Smart Scheme. It begins with the introduction
1211 that Shell ii, seeking up to six partners to invest in a
1221 Smartcard consortium:
1231 "The new company, specialising in customer loyalty
12141 programmes,will operate as independent business and may
(25] be floated on the market in a few years."
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111 Would you look down the page to the second la/it
121 paragraph:
131 "The idea iii to create .. ."
141 Do you see that?
ISJ A, Mmm.
161 a: 'The idea ii, to create a brand so powerful that card
[7] owners will shop exclusively at organisations involved
1a1 in the Smart scheme, In addition to the consortium
191 partners, Shell ii; seeking up to 20 associate partners,

1101 whichwill provide and redeem Smar t points."
1111 Do you see that?
1121 A: I do.
1131 Q; Again, does that conform to your understanding of the
11141 intention and evolution of the Shell Smar t Scheme?
11 SJ A; Yes, it does, in that itwas intended to cover a fairly
116] high proportion of every person's wallet or p.uri,e spend,
1171 Q; Could you turn now to 4638?The EinancialTlmes of
1181 12th March 1997, "Shell launches smart card revolution":
[191 "Shell yesterday announced a landmark development
120] in the use ofmicrochip~t cards with news that a
1211 consortium of retailers iii joining the oil company's
1221 loyalty scheme."
1231 Further on:
12141 'The~t scheme,which could revolutionise
125] shopping on the high street,will be launched in
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111 Scotland on Friday and rolled out throughout the rest of
12] Britain in the autumn. It Iinks high street retailer Ii
(31 Dixons, Currys,Victoria Wine,Vi/lion Express,
141 John Menzies and The Llnk with Commercial Union,
ISJ the RAC, Hilton Hotels and Shell.
[6] "Eventually the Smart consortium aims to cover
[71 70 per cent of consumers' weekly shopping", and it
1a1 describes certain talks with Sainsburys and Lloyds Bank.
(91 If you turn towards the end of that article, four

1101 paragraphs from the end:
1111 "About 140 loyalty schemes operate in the UK,moi,t
1121 ofwhich are single company programmei, using magnetic
1131 strips, Supermarkets have been particularly aggressive
11141 in the use of loyalty schemes to lock in customers in a
11 SJ fiercely competitive market.Tesco, Sainsbury and
1161 Safeway have all linked up with banks or building
1171 societies to offer loyalty club members financial
1181 services such a1> credit and debit facilities, as well all
1191 product discounts.
1201 "However, Mr Gary Anderton, manager of Smar t, the
1211 operating company for the brand, claimed the Smart
122] loyalty programme broke new ground. 1No one has anything
1231 like this,' he said. 1We are the first multi-partner
12141 programme in the world to bring both earning and
12s1 spending of points together into one group of
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111 companies!"
[2] Do you see that?
131 A: I do.
141 a: I will not take you to it all, but were you aware of
ISJ this publicity when it came out at the time?
161 A: I was,
[7] Q: Ai; it occurred to you then, did it seem to be something
181 distinctly different from schemes that were around?
(91 A: In the sense that it involved a consortium of retailers

1101 in separate market sectors. Many of the other previous
1111 schemes in this country had been single company schemes.
1121 Q: Yes, Insofar as the difference ii; adverted to in the
1131 announcements and words used by Shell, they emphasise,
[1141 do they not, the consortium principle?
115] A: Yes, they do, certainly in the use of "multi-partner
116] programme".
117] Q: Bringing together points into one group of companies,
[181 If they had ~ply been signed up to an Air Miles
(191 principle, a third party operated scheme, could they
(20] have made the claims for newness that they did make?
[211 A: Idonotthinktheycouldhavedonebecau1>einmanyway,s
(22] it would have been an updating of a Greenshield Stamps
' type of situation with a more modern technology.

..-.. 1 a: Yes, Could I just ask you one more thing, which ii;
,.25] based upon something that may feature in other evidence
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111 a: Let us assume that somebody runs a car, has a Shell
121 garage next door -
[31 A: Mmm.
141 Q: - has an E1>1>0 garage next door but birys all his food
ISJ and everything else from British Home Stores,
161 A, Mmm.
[7] Q: Is this right: in theory, he could spend not a penny at
181 Esso -
(9] A, Mmm.

1101 Q: - and acquire all the currency from British Home
1111 Stores?
1121 A: That ls correct.
113] Q: In theory, everybody could do that -
11141 A:Mmm .
11SJ Q: - so that one member of the consortium ends up selling
l16J nothing, but having to redeem the currency -
l17J A: Mmm..
1181 Q; -which will not make it terribly happy.
(19J A: Indeed.
1201 a: How ii> that sorted out?
1211 A: Because, I guess, in both theory and in practice, for
[22] every one per~n that you have described who shops
(23] entirely at BHS but redeems entirely at Esso, there i1>
~l another per,son who shops entirely at Esso and redeems
(25] entirely at BHS.
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111 because, of course, ordinar ily your evidence would come
121 at a different stage, ProfessorWorthington,
(31 you understand, and -
141 MR HOBBS: I hope this ls not breaking new ground.
(51 MR COX: No, my Lord. I hope not because it Is adumbrated
[61 in - may I just have a word with Mr Hobbs,my Lord, to
[7] make sure it Is not a question that we ...
·q1 I have asked Mr Hobbs; I am denied I will leave

_. 'l it at that.Thank you, ProfessorWorthington.
. . Jl (2.45 pm)
1111 MR JUSTICE LADDIE: Beforeyouleave,Ihavethreeque,stion,s
1121 to ask you.
(131 In the Smart consortium, let U/> concentrate on two
11141 members - not the Smar t consortium, but a consortium
[15] like Smart?
116J A: Mmm.
117] Q: Assume that two members were Esso and British Home
[18] Stores,
119J A: Mmm.
120] Q: You could acquire currency at Esso or British Home
(21] Stores or any other members of the consortium,
1221 A: Mmm.
(23] Q, You could sell, or yo.u could spend the currency in any
~l member of the consortium; correct?
125] A: Mmm.
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111 Q: So-
121 A, It averages out.
(3J Q; I see.All right.
141 MR COX: My Lord, may I -
ISJ MR JUSTICE LADDIE: No, just wait,Mr Cox.
161 MR COX: Forgive me.
[7] MR JUSTICE LADDIE: You,said,inan~ertoaque,stionp.utby
181 Mr Cox, who owns the relationship ii> critical to members
19] of the public?

1101 A: Mmm.
1111 Q: Is that not dependent on what the public are told,
[12] because they may not know who owns a relationship?
113] A: And, indeed,manymembers ofthe publicmay notwant a
11141 relationship with their suppliers of goods or services.
(15] I understand the question, obviously,
l16J People may not understand - my personal opinion
117] on this Is that many consumers do not understand the
l18J amo.unt of'data that is being held on them by companies,
1191 and in that sense they are, yes, .unconcerned, but
1201 I think as this information potentially in years to come
1211 is used, I think our Ievels of concern will rtse.That
[22] ii; my opinion.
[23] a: There may be people who are .unconcerned, but is it not
~l also true that they may not realise that there Is a
(25] difference between the members of the consortium and the
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111 person who owns a relationship, depending upon what they
[2] are told; iii that not right?
l3J A: I follow that, yes, indeed.
141 Q; So you may have something owned by a third party but
ISJ members of the public have no knowledge that it ill
16J actually separate from the members of the consortium; i;,
(7] that not right?
101 A; Yes, that could be the case. Ifwe takeAirMiles,
19J there may be some people who would imagine that that ii;

110] owned and operated by the members of the partnerswho
1111 subscribe to AirMiles,
1121 a. Would you look at the very la/it document thatwas put to
1131 you by Mr Cox, page 4638.
11141 A, 4638?
(1 SJ Q; Yes. Can I ask you to look at the penultimate column in
1161 this article:
1171 "However,Mr Gary Anderton, manager of Smart, the
1101 operating company ... "
119J A: Mmm.
1201 Q; That company could be entirely independent or it could
1211 have been owned by Shell, one or the other; iii that not
122] right?

A: Ye1>.
' ·l Q; The perception of the public would be dependent upon
1251 what they are told.
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111 A: Yes, it would, about what iii the relationship of Smar t
121 a1> an operating company to ...mmm.
131 Q: Thank you verymuch.Yes, sorry;Mr Cox.
141 MR COX; Save only that in this article, of course, they are
[5] being told - but I think it is a matter of comment
[61 rather - that it iii Shell who have launched the
(7] revolution and the multi-partner programme.
-~1 ProfessorWorthington, I should have asked you

,-. ,J perhaps, and perhaps I need not now, about the - it iii
. ,01 said by his Lordship that the public would not
1111 necessarily know. It would, of course, depend on
1121 whether it ii, made a feature of the advertising of that
1131 scheme that itwas a consortium; iii that right?
11~1 A: Again, I keep saying "yes" to everyone, but very often
1151 people - I would contend that loyalty programme
1161 providers, be they third party or in-house, particularly
1171 those who are in-house and coming from the company
1181 Itself really, if they wish to gain the trust of
(19] customers, then it ii, important to let customers know
120J from whom this scheme ill emana ting, and it would be
1211 almost - not foolish, but it would not be good practice
1221 perhaps to disguise, if it was your company's scheme, to
1231 disguise from whence it was coming.
12J41 My theme on this again iii relationships and trust

111 a loyalty scheme and you felt you were a suitable
(2] provider of goods and services, you would want people to
131 know that it was your loyalty scheme.
141 Q: Yes.Thank you very much. My Lord, that iii all.
ISJ MR JUSTICE LADDIE: Thank you very much, Professor,
16J A: Thank you.
(7] (The witnesswithdrew)
181 MR COX: MyLord,Profei,/iQrWorthingtonii,,ofcour,se,heard
(9] out of the ordinary turn and I am grateful to Mr Hobbs

110] for not contesting that because ordinar ily I wo.uld have
1111 called him together with other expert evidence.
1121 MR JUSTICE LADDIE:Ye1>.Bytheway,ofcour,seeachwitne1>1>
1131 who finishes in the witness box is automatically
11141 released,You do not need to ask for it.
11SJ MR COX, I am very grateful. My Lord, my next witnesswill
1161 be Mr Donovan, please.
1171 JOHN ALFRED DONOVAN (sworn)
11a1 Examina tion-in-chief by MR COX
1191 MR JUSTICE LADDIE: Please take a seat,
1201 THE WITNESS; Thankyou.
1211 MR COX, MrDonovan,couldyou take from the carousel to the
122] right of you bundle Cl, please? In there, at tab 1,
1231 you should, I think, find a witness statement which ii>
12141 signed by you at the end; ii, that right?
125] A; That ill correct.
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111 Q: I think it is right to say that you have read that
[2] statement; indeed, I think you prepared it?
[31 A: Correct.
141 0: Does your Lordship have it?
ISJ MR JUSTICE LADDIE: I did have it. I hope I have not left
161 that at home as well.
[7] MR COX: We may be able to provide your Lordship with a
181 copy.
191 MR JUSTICE LADDIE: I know I have certainly read it.

1101 MR COX: My Lord, would it help to have a copy?
1111 MR JUSTICE LADDIE: It was a thin bundle, was it not?
1121 MR COX: I think it is probably a yellow bundle.
1131 MR JUSTICE LADCIE: I am sorry, it is at home.
11141 MR COX; Can I give your Lordship pro tern a copy at least?
115] (Handed)
116] My apologies. I am sorry that it is not bound,
117) my Lord, if you can make do for now.
11a1 MR JUSTICE LADDIE: Do not worry.That is very silly of
1191 me.
1201 MR COX; Do you confirm that the contents of that are true
1211 to the best of your recollection and knowledge?
[22] A; I do.
1231 Q; Would you wait there, Mr Donovan?
12141 Cross-examina tion by MR HOBBS

125] between consumers and providers, and I think if you had I 125] MR HOBBS: I thinkmy learned friend said just now to you
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111 that the statement that we are looking atwas prepared
[2] by you; iii that correct?
131 A: It iii true.
141 Q: That iii your typewriter, iii it not, your own printer,
15] and you wrote this statement yourself did you not?
161 A: No, it i1> not my own. It was sent by e-mail .
[7] Q: I am not quite following you.
[81 A: Itwas sent over the Internet by e-mail , so it wall not
191 my printer.

1101 Q: I see, Right. Now, what I would like to begin with,
1111 please, if I can, iii a document I wo.uld like yo.u to look
1121 at in volume ES. Could you turn in that, please, to a
113] page which carries the number at the bottom 2375.
11141 A: Ye1-. I have file 4.
115] Q: You should have file 5.
[16] A: I cannot find- hold on a sec. Sorry.Two thousand
117J and?
118] Q: The page ill 2375.
(19] A; Right, I have it.
(20] Q: Do you recognise that doc.umen t,Mr Donovan?
(211 A: Yell, I do.
(22] Q: Thill, a1- we see, iii June and July, some time in June

1 and July 1993; correct?
A: Correct.

111 Q: Right. First of all,may I ask you this.This ill
12J plainly an incomplete transcript, Did you make a tape
131 recording of the whole of the conversation?
141 A: No.
[5] Q: When did you decide to switch the tape recorder on?
16J A: Because I already had it set .up because I had been
(7] speaking to Mr Lazenby and, when the gentleman I wall
181 speaking to startedmaking certain comments about him,
[91 I decided to put it on.

1101 Q: Right. For what particular p.urpolle were you contacting
1111 Senior King in June or July of 1993?
1121 A: This Wall after the Nintendo claim had arisen - or Shell
[13] had launched a Nintendo promotion on, I think, 18thJune
1114] 1993.
115] Q: Am I right in thinkin g that Senior King had no
116] involvement whatever in the Nintendo promotion?
117] A: Correct.
118] Q: Am I right in thinkin g that you made contact with this
(19] gentleman from Senior King with a view to finding out
(20] what information you could, from these people, hostile
1211 to Mr Lazenby?
1221 A: No.
123] (3.00 p.m)
~l Q: Is this an accident then that yo.u decided to switch this

,~SJ Q: Thill ill a transcript of part of a conversation that I (25] on and have this conversation that we see recorded in
Page 125 Page 127
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111 yo.u had and that you tape-recorded with a man from
(2] Senior King; correct?
13] A: Correct.
141 Q: Although it ill indicated in the typescript there that
15J that i1> Mike Seymour, in fact itwas someone called
[6] Fairhurst, wall it not?
[7] A: Correct.
-~1 Q: Right. Let us get our frame of reference clear. In the
1 middle of 1993 you had effectively been more than six

• JJ months ended on your business relationship with Shell,
1111 had yo.u not? It wall over in 1992?
1121 A: No.
1131 Q: All right.
11141 A: No, no, the business relationship wall still going on.
115] I was regularly phoning Mr Lazenby.
116] Q: Were you working for Shell at all during 1993?
117] A: No. I was in regular contact with them.
[18] Q: For what purpose?
[19] A: Pursuing the proposals that I put to them.
(20] Q: But to no avail, I think ?
1211 A: I wall still waiting to hear from them a1> to what
[22] they were going to do.
(23] Q: When was the la/it time that you worked - when I :,ay
r<l'!l "yo.u", I mean you or your company- for Shell?
[25] A: 1991, I would guess,

Page 126

111 this transcript?
[2] A: No,itwas because of the comments that hewasmaking
[3] about Mr Lazenby.
141 Q: Ye1-, and how did those comments come to be made in a
15] conversation with you?
[61 A: The reason for the phone call wall because I had p.ut a
(7] Megamatch proposal to Mr Lazenby and got hill agreement
18] to approachWoolworth with it for a joint partnership
[91 promotion, and when I contactedWoolworth they told me

11 OJ that another agency had been in there with the same
1111 idea.
112] Q: Which year are you speaking about then?
1131 A: 1992.
11141 Q: How iii it that you come to ring Senior King in June
11s1 or July of 1993?
116] A: Well, all far all I wall aware, .up to that stage I had an
[17] ongoing relationship with Shell, putting .up proposals
[18] that they were Interested-in and that I thought were on
[19J hold with them -
1201 Q: You lltill thought -
1211 A: - and then when the Nintendo - when I opened the
r221 Daily Mail on 18th June and I µw the Nintendo promotion
[23] in there, then of course I was very interested in the
r<l'!J circumstances and I reflected on what had happened with
(25] Woolworth. I spoke to Mr Paul King, the former National
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111 Promotions Manager of Shell, and he gave me the
[2] telephone number for Mr Mike Fairhurst, and I phoned
131 Mr Fairhurst and asked him about the Woolworth
141 situation.
ISJ a. You havementionedMr Paul King' !> name and itwould be
16] appropriate, I think, to get the facts straight on that
[7] at this stage.
181 Mr King had left hill employment with Shell at the
[9] end of 1992, had he not?
l10J A; Correct.
1111 Q: Upon leaving his employmentwith Shell.he in factwrote
1121 to you or your company and asked you whether you would
1131 employ him; correct?
11141 A; I do not think the letter said that. I think he wanted
115] advice. He was thinkin g of starting .up his own
1161 consultancy, I would have to read the letter again .
1171 a: Mr Roberts will help me to find the letter for you, but
1181 my recollection iii that he contacted you in writing and
1191 askedwhether there would be an employment opportunity,
1201 and you wrote back and said words to the effect that in
1211 the prevailing economic climate the answerwould be no,
[22] unfortunately, Do you remember?

A; That may be the case.As I µy, I would have to read
the correspondence.

125] Q; I will take yo.u to it in a second, In fact it ii, right,
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111 iii it not, that you kept in contact with Mr Paul King
121 after he had left Shell?
131 A; He kept in - well, you could µy that, but he actually
141 contacted - he wrote to me, he telephoned me.
ISJ I actually met with him after he left Shell. I went to
(61 hi/i leaving do, if you like, when he left Shell.
[71 Q; It was to him thatyo.u turned when you wished to make
·q1 contact with Mike Fairhurst of Senior King; correct?

1 A: IknewthatMrKinghadappointedSeniorKing1>omeyear,s
l'Ol earlier.
1111 Q, And you wanted him, Mr King, to provide you with the
1121 name and the contact number; correct?
1131 A; Correct.
11141 Q; That iii right, and that i!> what led to this conversation
11 SJ in June or July of 1993?
1161 A: That ii, correct.
1171 a; Right. In your relationship with Mr King, and Mr King,
(181 of course, had been an insider at Shell until the end of
1191 1992, you did, did you not, after he had left Shell,
1201 discuss with him the Smart scheme in its evolutionary
1211 stagesi You asked him for information about it, did you
1221 not?
1231 A, Can you rephrase that? Can you µy that again?
[2141 Q; Yes, I will take it up in small morsels,
!25J A; Right.
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[11 a: YouwereincommunicationwithMrKingafterhehadleft
121 Shell; correct?
131 A; Ye/>.
141 a: Right.Amongst the things that yo.u communicated with
ISJ him about, you communicated with him, did you not, on
161 the subject of the multibrand loyalty game that Shell
[71 was planning during 1991, 1992, 1993, 1994, did you not?
181 A, No. No, I did, I think, discuss my proposal to Shell
191 with him at that - I met him twice after he left Shell,

1101 soon after he left Shell: once at his leaving do, and
1111 secondly at a restaurant with another gentleman called
1121 John Chambers, and Mr King was interested in starting up
[13] his own consultancy and he wanted advice from us, and
11141 during that second - the meeting in the restaurant,
115] I believe that the proposal to Shellwas mentioned.
1161 a: You did, in fact, discuss it with him on that occasion
1171 and on other occasions, did you not, after 1992?
1181 A: I have met with Mr King a number of times over the
1101 years, probably the last time about two years ago, and
120] he would have been aware of this litigation.
1211 Q; Because you would have made him aware?
1221 A: Yes,
1231 Q; And you would have discussed the subject matter of the
12141 litigation; correct?
125] A; I mentioned it to him and I thought that he understood
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111 what I wall saying and what we were talking about, but
121 later on I found out from him that he has no
131 recollection of his la/it years at Shell because of
141 medicine that he was on.
[SJ Q; In fact, what you are referring there to i!> hill
16J illness -
[7] A: Correct.
181 a: - during the la/it two or three years of hill employment
(91 at Shell, are you not?

1101 A: Correct. But I did not know about that until after
1111 he had left Shell.
1121 Q: All right. In this portion of transcript that we have
1131 here, do you know the contentswithout me taking you
11141 through it piece by piece? Can you recollect the nature
11 SJ of this document?
1161 A; Ye;,.
1171 Q; Right. Let .U/j try to keep it as simple as we can.You
1181 are asking for information from him and what excites
1191 your interest iii that he starts to speak ill of
1201 Mr Andrew Lazenby, and that prompts you to switch the
1211 tape recorder on?
1221 A, . Correct.
1231 Q: Right. You had, at this stage, a very strong personal
1<141 animosity towards Andrew Lazenby, did you not?
125] A: Not at that stage, no.

Page 132

Smith BernalRep.(0171-404 1400) Min-U-Script® (35) Page 129 - Page 132



JV .LLI. .I. .£'1..1...1.i CU .J..I U .1. .1.VYA .l. .1. Y.

Shell UKLtd
uay~

June 16, 1999

111 Q: At what stage did you acquire your strong personal
[2] animosity towards Mr Andrew Lazenby?
131 A: After we had sued Shell one, two, three times, and
141 I still do not have a strong personal animosity towards
[5] him. I am not very happy with what has happened, but it
161 does not go a lot further than that.
[7J Q: It does not?You really wo.uld not then be happy to see
181 him lose his job? It i;; not something you would wish to
(9] see happen?

[101 A: That iii not within my control, i;; it, really.
1111 Q: I did not ask yo.u that. Surely you would be a;; happy a;;
1121 co.uld be if one of the consequences of this litigation
1131 was that Mr Lazenby lo/it his job?
11~1 A: I do not think that iii the case, no.
115] Q: Why iii it that in yo.ur campaigning materials yo.u
1161 frequently go on to /jay, a;; you have done, that you are
1171 surprised that Shell is still employing Mr Lazenby
1181 notwithstanding its statement of general business
(191 ethics?
[20) A: Well, you have to remember that I amnot the sole person
1211 involved in writing those leaflets.
1221 Q: You are one of them?
.- 11 A: I do not have the ultimate right ali to what goes in

11 there. I can complain about it, but it was in my
125] father's name and he holds stronger views than I do.
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111 Q: You have written letters and signed them your,self, have
121 you not?
131 A: Ye1>.
141 Q: In which you make the point, to anyone who will bother
[5] to read the letters, that you are astonished that Shell
161 continues to employ Mr Lazenby despite Its statement of
[7J general business ethics?
181 A: That iii tr.ue.
·g1 Q: Right.Therefore you would be perfectly happy, indeed
l10J yo.u would be delighted, to see Mr Lazenby by lose his
1111 job, would you not, a11 a result of this litigation?
1121 A: No, I would not. No.
1131 Q: Really?
11~1 A: No.
[15] Q: Yo.u were prompted to switch the tape recorder on in this
1161 conversation here and we can see for ourselves what you
117] said, Yo.u exchanged views with Mr Fairhurst, did you
(181 not, on what you both seem to have thought about
(191 Mr Lazenby?
120J A: Yes.
1211 Q: Do yo.u remember this?
1221 A: Ye/i, I do.
[231 Q: Yo.ur interest was aroused because Mr Fairhurst was
l~l willing, as yo.u perceived it, to µy bad things about
(25) Mr Lazenby, and that iii what excited your interest; yes?
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111 A: It was not - it was because he started saying this,
121 I did not ask him to. He started making comments and
131 naturall y I was interested in view of what had just
141 happened.
ISJ Q: Right.We can see for ourselves what i;, said here, but
[61 one of the things yo.u have learned at this point in
[7) time, a;; a result of this conversation, i;; that they,
1a1 that iii Senior King, believe they have some claim
191 themselves in respect of the multibrand loyalty scheme.

110J Do yo.u remember learning that in this conversation!
1111 A: Ye/i, it was mentioned.
1121 Q: Right. For example, on 2375, the page we have open,
1131 he iii starting to tell you, in that second response that
11~1 you have marked "SEY":
115] "He has turned round all sorts of things that
1161 we've p.ut forward .. and in particular this one ..
1111 I mean I can't µy too much about it cause obviously Its
1181 (sic) in the hands of the lawyers.
1191 DON: Right."
1201 A: Correct.
1211 a: You µy, "Right", and then ju/it below that:
[22] "SEY: If that comes o.ut I mean we actually
[231 exposed a lot of confidential information we also put a
l~l lot of .. there was a very big document ... ", and so on
[25) and ~ forth.
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111 You know what he iii talking about there, do you
121 not? He i;, talking about Senior King's involvement in
[31 the multibrand loyalty scheme; correct?
141 A: Senior King's involvement in a loyalty scheme, yes,
ISJ a: Yes, the one which yo.u now know has matured into the
(6) Shell Smart Scheme.That iii what he iii talking about to
[7J you here?
181 A: Yes,
19J Q: You knew, did you not, that Falrhurst, of Senior King,
[10) perceived on behalf of Senior King that they had a claim
1111 in respect of the Shell multibrand loyalty scheme? You
1121 knew that, did yo.u not?
[131 A: No, I did not, no. How would I know that?
11~1 Q: He iii ju/it telling you here in this conversation, and if
(15] you turn to page 2377 yo.u are, in fact, recommending
11s1 specialist counsel to him. Look at 2377.
1171 A: But he did not disclose what the idea was that he was
[181 concerned about. I did not know what tire concept was
(19] that he was talking about at all at that stage,
1201 a: You knew that he was talking about the loyalty schemer
1211 A: No, I did not, no.
1221 Q: Itho.ughtyouµidamomentortwoagothatyoudidknow
1231 that he was talking about the multibrand loyalty scheme?
~I A: No, I did not know that. No, no -
125J MR COX: My Lord, I have to µy that I did not understand
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111 him to µy that and I have been Iistening to the
(2] answers, Certainly, unless yo.ur Lordship has any
131 different recollection, there ii; no such -
141 MR JUSTICE LADDIE:Whetherthati1>whatweunder1>tood or
ISJ not, I think he has now said he did not intend to.
161 MR HOBBS; All right.Thill conversation ends on the basis
(7] that you will get in touch with one another again;
181 correct?
191 A: Correct.

1101 Q; Did he get in touch with you subsequently?
1111 A; I think that he did.
1121 Q; Inwhat connection did he get in touch with you?
[131 A, AboutWoolworth.
11141 Q: Are you saying that you were at no stage aware that his
115] company, Senior King, claimed to have rights in respect
1161 of the multibrand loyalty scheme that Shell turned out?
117) (3.15 pm)
1181 A: I did not have a clue about that, other than that he
1191 thought that Mr Lazenby was turning around ideas that
1201 hill company had put forward. I did not know what those
1211 ideas were.
1221 Q; You did know, did you not, from Mr Paul King that
_ 1 Senior King were people who were involved in the work

~l thatwas done in relation to the Shell Multibrand
(25] Loyalty Scheme?
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111 Q; That iii the letter that you just referred to where you
121 sent out to various people a request for expert witness
[31 opinions?
141 A: That ii, correct.
ISJ Q: And this letter Is dated 8th November 1994?
161 A; Correct.
[7] Q; You are saying that itwas only when you received
1a1 information back from Senior King that you became aware
191 of Sheil' Ii multiparty loyalty scheme; iii that correct?

1101 A; I did not become aware that it was a multiparty loyalty
1111 scheme, no. He did mention the Shell Smart Scheme in
1121 hill report.
113] Q; In hls report. Okay. Let us look at this document on
11141 4298. To how many people did you send this document,
115] approximately?
1161 A: I would guess at twenty.
1111 Q; Twenty?
11a1 A; Ye.s.
11 e1 Q: What was the p.urpoi,e of sending this document out?
120] A; To try to find one or two experts quickly.
1211 Q; Right.Was that your only purpose]
1221 A: (Pause), lt may not have been. It may be that I wanted
1231 other agencies to know that I was - the circumstances
12141 that I was in with Shell.
125] Q; You wanted to humilia te Shell bymeans of a sort of
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111 A, No.
121 Q: You did not know that?
131 A; No, I did not know. Mr King never give me any
141 information about what was happening at Shell, other
[SJ than staff changes and so on.
16J a, When did you fir/it become aware that Shellwasworking
[7] upon a Multibrand Loyalty Scheme?
'81 A: (Pause), I fir/it became aware of Senior King's

----- 91 connection with a Shell loyalty scheme - I did not know
• ,01 at that time that itwas a multiparty - when I sent a
1111 fax out to a number of advertising and promotional
1121 agencies and said that I was involved in potential
(131 litigation with Shell and I was looking for expert
(1141 witnesses, I got a response from Mr Steve King of
115] Senior King and, when he supplied an expert report, it
1161 mentioned the smar t loyalty scheme in there.
r171 a: Right. -
1181 A: But at that stage it stilrwas not - it never mentioned
1191 it was a multiparty scheme.
1201 a. I shall return to that topic with you.Would you
1211 therefore, in view ofwhat you have JU/it said, take out
1221 volume 9B. Keep the volume you already have in front of
1231 you and take out volume 9B. In that volume would you
l~l plea/le turn to page 4298.
125] A: I have that.
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111 "round robin" letter, did you not?
121 A: I do not think at that time that that was fair, no.
131 I do not think itwas for that p.urpoi,e. Later on, yes,
141 but not at that stage.
ISJ Q: How much later on?
161 A: I would have to look at the documents,
(7] Q; Look at the penultimate paragraph on that page:
181 "Given the importance of the Issue at stake and
191 your agency's reputation and experience, we wonder if,

1101 for an agreed fee, you would be prepared to provide o.ur
1111 solicitors with an impartial one-page expert opinion.
1121 We are also approaching oil company promotion managers
1131 to obtain opinions from the client perspective."
11141 Do you see that?
11SJ A: Yell,
1161 a: What was the p.urpo,se of that?
1171 A: The same thing, but we did not do that. But I had it in
1181 mind that other petrol companies, petrol station
[191 promotion managers, would have experience and might be
120J prepared and then, when I gave it further thought,
1211 I decided that it wall not right.
1221 Q; You are saying you did not do what you said you were
1231 actually doing in this letter?
l~l A, Correct. I did not do that, no.
[25] Q; Ii, that something you often do: write letters saying you
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111 are doing something and then not do it?
[2) A: It ill not often, but I have done it on other occasions,
131 a: Look at the last paragraph:
141 "Ifyou are willin g to provide your services, we
151 would supply a detailed briefing on a confidential basis
16J with copies of our proposal to Shell, relevant
(7) correspondence, tape transcripts, a joint opinion from
101 specialist counsel, expert opinions already obtained.
19J You would probably find ~e of this information to be

1101 invaluable a;; far all your own business i;; concerned.
1111 Plea/JC note that, due to a disputed secrecy agreement
1121 between ourselves and Shell, we cannot give you any
(131 information until such time all you are formally
[1141 retained. Let me knowASAP ifyou are interested."
[15) You wanted to, in fact, take other people into
[16) your confidence relating to this dispute, did you not?
[17) A: If they were willing to supply expertwitnesses, expert
[18] witness statements or reports, I would have to do that.
[19) Q: Turn to page 430 l,afew pagell on beyond this document.
[20] Do yo.u IJCe that memo there?
1211 A: I do.
[22] Q: Do you recognise that document?

A: I do.- i1 Q: Do you remember that conversation?
1251 A: I do.
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[1] A: They were considering that, yell.
121 a: Who told you that?
[31 A: Andrew Lazenby. But not a multiparty scheme, just a
141 Shell-only Smar t Card loyalty scheme.
[5J Q: Right. Let u;; just turn over again to page 4312 in this
16J file. Do you recognise this document?
(7) A: I do.
[BJ Q: Thill ill the expert opinion thatwas provided to yo.u by
[91 Steven King; correct?
[10] A: That i;; correct.
1111 Q: And it i;; the one foreshadowed by the telephone
1121 conversation in the letter we were just looking at.
[131 When you received this, if not before, you µw, did you
(1141 not, that he wall giving information to yo.u about the
(15) work that Senior King had done in relation to the
(16J Multibrand Loyalty Scheme?
1171 A: That ill correct.
[181 Q: And this appearll from page 4314 and into 4315. Ifwe
[19] look at 4314, he ill dealing, in the fourth
1201 paragraph, with hill company having had firsthand
1211 experience ofworking with Shell and Andrew Lazenby?
[22] A: Ye;;.
1231 Q: All right?
[214 1 A: Yell.
[25) Q: Then he goes on to explain broadly at a general level
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[11 Q: Here you have Senior King coming back to you. It ill
[2] Mr Steve King of Senior King and you are reporting him
[31 a1J making the statement that:
141 "There were no problems at all until
[5J Andrew Lazenby took over a;; Promotions Manager."
(6) There Is a reference to a visit to France?
(7) A: Yell.
·~1 a: Then there ill a reference to DavidWatllon.Then you
J] µy:

,10] "Happy to write expert opinion ... no fee
1111 required! May ~e Shell themselves over card scheme."
1121 Do you IJCe that?
[13J A: Correct.
(1i4J Q: Are yo.u saying you did not know at that
[15) stage - November 1994 - that Shell were proposing a
[16] card scheme which we know -
[17] A: I did know that there was a prospect of a loyalty card
[18] scheme because Andrew Lazenby had mentioned that to me
(19) himself
1201 Q: When do you µy that?
[21] A: November 24th 1992, and that it would probably be a
1221 Shell-only scheme.
[23] Q: Yo.u are saying thatyo.u were told by Andrew Lazenby in
[214 1 November 1992 that they had a proposal to run a card
1251 scheme?
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111 what their involvement wall.Then he goes into more
[2J detail in those numbered paragraphs 1, 2, 3 and 4 at the
[3J bottom of 4314. Do you IJCe that?
141 A: I do.
151 Q: Then at 4 he says:
[6] 'The only available solution wall the Smart Card
(7) which featured a microchip." Right?
[8] A: Correct.
191 Q: He says:

1101 'They recommended Shell should move swittly to a
1111 pilot scheme to test market Shell Smart."
[12] He goes on at the top of page 4315:
(13] "Along with several agencies, we were invited to
11141 present specific proposals for an electronic loyalty
1151 scheme,The Shell Smart promotion now launched ill
[16) remarkably similar to our confidential presentation
[17) called Onyx." Right?
1101 A: Yell.
[19] a: Then in his very last paragraph:
1201 "The reader of this opinion should be aware that
1211 we are considering our position with regard to any
1221 breach of confidential information or copyright in
[23] regard to the recent presentation to Shell regarding
l~l Shell Smar t."
[25] A: Correct.
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111 Q: The fact of the matter is, is it not, that you knew
(21 before you received this letter from Senior King that
1a1 Senior King's dispute or potential dispute with Shell
141 related the loyalty card scheme, did yo.u not?
151 A: I knew that from the telephone conversation I had had
161 with him.
[7] Q: That is the one I showed you in the other volume, iii it?
1a1 A: With Mr King,when he tookup the invitation to supply
[91 the expert report.

1101 Q: I put it to you that in fact in 1993, in the
1111 conversation I showed you the tape recording of, you
[12] knew, either then or not long afterwards, that Shell had
(13] a proposal to bring o.ut a Smart Card Multibrand Loyalty
11141 Scheme?
11SJ A: No.
[16] Q: I p.ut it to yo.u that you knew at that stage?
l17J A: I did not know.
118] Q: Right.You did not know?
119] A: I definitely did not know.
(20] Q: If you care to close .up bundle 9B and turn to bundle E6,
1211 please. In bundle E6 would you please turn to
(22] page 2712. Do you recognise that document?

11 A: Ye;s, I do.
Q: This is another of your tape recorded conversations.

1.15] This time it is with MrWat;son, DavidWat;son, of Shell
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111 Q: You in fact got that information from Senior King, did
(2] you not?
131 A, I first got it through Mr Lazenby.
141 Q: You in fact got that information from Senior King, did
ISJ you not?
[6J A: I got it from Senior King first when I spoke to
(7] Mr Steve King when he responded to my fax.
181 Q: In order to be able to make this statement when you
[9] did - on Lst November 1993 -you were basing yourself

[10] on information you had received from Senior King, were
1111 you not?
1121 A: No.
[13] Q: You had had a conversation, had yo.u not - and I have
1114] shown you the earlier transcript - with Senior King and
115] you knew they were in a dispute or potentially in a
116] dispute with Shell, did you not?
117] A, I knew from Mr Fairhurst thathewasmaking accusations
1181 that several ideas had been turned around by
119] Mr Lazenby. He never, ever mentioned loyalty schemes at
(20] all.The first I knew about loyalty schemes from
(21] Senior King was from Mr Steve King when he phoned.
1221 Q: I put it to you that in fact, not only did you recommend
[23J them to go to specialist counsel - being the specialist
~l counsel that you were using, or proposing to .U/iC - but
[25] that you discussed with them at some stage prior to this
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111 and it takes place on Monday, l;st November 1993. Do you
[2J remember this conversation?
131 A: Ye;s, I do.
141 Q: Turn to page 2716. Do you have that?
ISJ A: Ye;s, I do.
l6J Q: Look about eight lines from the top.This is you
(7] speaking -
18J A: Ye;s.

Q: We have a reference to the NASA Space Centre in Florida
•. oJ and Professor Steven Ward King, a chap whose name you
(11] know:
1121 "I got approval from both of them to put a
(13] proposal .up to yo.u but of course itwas thwarted by what
[1J4J has happened here. It is probably too late in any
115] event. But I understood that yo.u are going to run this
1161 new scheme with the Smart Cards fairly early next year,
[17] in any event. So that really we would be out of the
[18] running, would we not, for any promotion of games?"
l19J Do you see that?
1201 A: Ye;s.
1211 Q: You knew, did yo.u not, they were proposing, and it was
1221 their proposal at that stage, to bring out a Smart Card
[23] scheme next year? You knew that, did you not?
~l A: I knew that, ye;s, because Mr Lazenby had told me that,
125] or he thought it likely.
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111 telephone conversation the nature of their dispute with
[2] Shell, or their prospective disputewith Shell?
131 A: The first time I became aware of the loyalty scheme - a
141 Shell loyalty scheme from Senior King was in that
(5] telephone conversation with Mr Steve King.
16] Q: What do you say the source of this informationwas here
(71 on page 2716?
[8J A: The gentleman sitting in front of
[9J yo.u:MrAndrew Lazenby.

[10] Q: He told you, did he, that they were going to r.un the
1111 scheme o.ut in 1994? He told yo.u that, did he?
1121 A: I cannot remember his exact words, but I was left with
[13] the Impression that Shell were about to make a
11141 fundamental decision on their long-term plans. It would
115] probably be a stand-alone Shell loyalty scheme. So it
116] was no surprise when Senior King mentioned that to me.
(17] (3.30 pm)
[18J Or when MrWatson mentioned it in that telephone
(19] conversation.
(20] Q: What do yo.u mean "when MrWat;son mentioned it"?
1211 A: When it was raised in the telephone conversation with
(22] MrWat.son that you have just been referring to.
[23J Q: But it was not just raised: you raised it.You
~l mentioned it.
[2SJ A: When Imentioned it.
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111 Q: I ask you again: what do yo.u say the source of your
[2] information wasi
(3] A; The same answer as I have given twice before:
141 Mr Andrew Lazenby, who iii sitting in front of you.
ISJ Q: You µy he told you that in, what, 1992?
16J A: 24thNovember 1992.Whichwai,thelai,tmeetinglhad
[7] with him.
181 Q; Right.This ii, not true, iii it, Mr Donovan?
19J A: It ii; true.

110] Q; In fact you had had conversations during 1993 with
1111 Senior King and you had had conversations with
1121 Mr Paul King, had you not? And, from either or both of
113) those sources, you learned what Shell's intentions were;
11141 correct?
115] A: The only information there ii, about that iii what you
116] have seen.Mr Paul King never gave me any information
1171 about inside matter Ii at Shell. He ii, a man of the
118) highest integrity.
1191 a. What did you talk about then, when you discussed this
1201 Multibrand Loyalty Scheme with him? What did you talk
1211 about with him?
1221 A, I only mentioned to him that litigation was likely.
'l Q: When did you mention that to him?
'41 A, I would guess probably early in 1997.

125] a: Are yo.u saying that you did not discuss with him at any
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111 stage between 1992 and 1997 the Multibrand Loyalty
121 Scheme?
131 A: Only on the occasions that I havementioned,whichwas
141 when he left Shell.
15J Q: I am afraid I have to go to another bundle.Would yo.u
161 take volume E7, plea/le. In that bundle would you please
[7] turn to page 2976. Do you remember this letter?
r91 A; I do.
-. t9l Q; Can I take you, please, to the third block paragraph:

, , 01 "Like Andrew Lazenby, you expressed some doubt
1111 over our proprietary claim to the Megamatch concept
1121 involving retailers in different trades participating in
1131 a single promotion with a common promotional currency.
11i41 Please note that I am in possession of a multitude of
11 s1 documents regarding presentations and contact with Shell
1161 over several yearswhich confirm our right of that
1171 concept.These proposals also cover promotional schemes
1181 whereby the common currency: points, vouchers, tokens
119] etcetera are collected or awarded at outlets belonging
120J to the various types of retailer participating in the
1211 activity."
1221 Do you see that?
1231 A: I do.
12!41 Q; You have said yourself in your witness statement that
125] this reference in those la/it four lines ii, a reference
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111 to your multibrand loyalty proposal?
[2] A; Correct.
131 Q: Right.You are here, in this letter
141 of 19th November 1993, putting down a marker, are you
ISJ not?
16J A, Itwas a throw-away comment on the end of the letter.
[7] Q; No, it was not, Mr Donovan.Thillwas a clear calculated
181 statement intending to put down a marker,was it not?
19J A, But, if that had been the case, I would probably have

1101 gone to a bit more trouble about what I said. Iwas
1111 concerned because we had put a number of ideas up to
1121 Shell and we had had problems with it and, therefore,
1131 I added that to the end of the letter, whichwas really
11141 about Make Money.
115] Q; Thill ii; in fact the multibrand proposal in which you
116] envisaged that Make Money goes into Megama tch mode,
1171 yei,? The joint promotion.That ii, what you are talking
1181 about; right?
1191 A; Yei;.
1201 Q; You are talking about here in fact what we know from
1211 other circumstances iii Concept Four, are you not?
1221 Whereby the common currency: points, vouchers, tokens
1231 and so forth are collected or awarded at outlets
12141 belonging to the various types of retailer participating
125] in the activity.Ye1>?
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111 A: Ye/i.
[2] Q; Thill iii a reference to Concept Four, ii, it not?
131 A: Correct.
141 0: You are doing this for a reason, are you not?
ISJ A; Well, theremust have been a reason to put it there.
161 Q; There mu/it be, must there not?
[7] A: What had happened iii Mr Lazenby, in a telephone
181 conversation with him, had mentioned or claimed that he
19] could run Make Money and the Megamatch schemewithoutus

1101 if he wanted to. So I suppose that, in my mind, I was
1111 wondering what else he might do or claim rights to and
1121 /iO I mentioned that on the tail of the letter.
1131 Q; This in fact follow/ion, does it not, from that
11141 reference in the last tape recorded conversation
(15] with Wat/jOn.What you are doing here ii; putting down a
11 SJ marker in relation to a scheme which you anticipate iii
1171 going to roll out in 1994; correct?
[18J A: The scheme I anticipated was going to be launched in
11e1 1994 was the Shell-only loyalty card scheme,
1201 Q; You anticipated at the date of this letter that there
1211 would be a Smart Card scheme rolled out by Shell in 1994
1221 which was based on or involved in some way Concept
1231 Four.That ii, what you thought?
12141 A; No.
125] Q; You did not?
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111 A: No.
[2] Q: I put it to you that what you are doing here ii, putting
131 down a marker; do you agree?
141 A, Yell.
15] Q: Right.And I put it to you that you have two big
161 problems: the first problem you have ii, that you know at
[7] the date of this letter that Senior King ill claimin g
181 rights over it.What do you say to that?
191 A: No, I did not know that, no.

110] Q: I put it to you, secondly, that you have another
1111 problem: yo.u do not know the precise format in which the
1121 scheme ill going to roll out at the date of this letter.
1131 So you want to bide your time to see what the scheme
11141 looks like when it comes out?
(15] A: No, I had no idea that Shell were already working on
1161 such a scheme. I knew they were thinkin g about a
1171 Shell-alone scheme. I had no idea they were working on
1181 a multiparty scheme,
119] Q: You were in fact waiting to seewhatwas going to come
(20] out in 1994 and the purpose of this letter wall to
[21] gingerly state your position without commi tting yourself
(22] too far at this stage; correct?
'31 A, Incorrect. Not tr.ue.
''41 Q; WhentheShellSmartSchemerolledoutin1994,youwere
[25] watching it like a hawk, were you not?
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111 A: No, sir, I was not.
[2] Q: You were not?
(31 A: No. I did notice it had been launched and it Wa/J
141 exactly in the IJOrt of mode I had expected, or
ISJ Mr Lazenby had informed me about.Which seemed to be a
161 Shell loyalty scheme.
[7] Q: What, you really took no particular notice of the
[81 schemer

_.. 191 A: No, because I wall totally focused on suing Shell on the
1101 other ideas,
1111 Q: When, to the best of your recollection, did the Shell
1121 Smart Scheme roll out in 1994?
[13] A, I think it wall in October.
11141 Q: We have already established from the other documents
115] that, by the back end of 1994, you know - because you
116] have seen a sort of draft expert opinion from
[17] Senior King - that Senior King have claims that they
11a1 wished to make in relation to that scheme?
[19] A: Can you µy that again? Sorry.
1201 Q; You were aware, were you not, by the time yolJ received
1211 back from Senior King that draft expert opinion, that
[22] they were making claims over the Shell Smar t Scheme?
[231 A: That was in November 1994, wall it not?
1q41 Q: Ye/J.
(25] A: Ye/J.
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111 Q: And you were aware by then that theyweremaking claims
121 over it?
131 A: Yell, because that Wall a month later.
141 Q: Right. You yourself, in the letter which I think we
ISJ still have open, had put down a marker in respect of
161 that Smart Card Scheme?
[7] A: No, sir, not that Smar t Card Scheme.A Shell-only Smar t
181 Card Scheme. In fact I am not sure if I knew it wall
191 Smart Card or not. I knew that Shell were thinkin g

1101 about runnin g a loyalty scheme on their own.
1111 Q: Mr Donovan, you foresaw when you wrote this letter
[12] of 19th November 1993 that there would be a scheme, a
[131 Smart Card Scheme, from Shell which you perceived might
11141 involve Concept Four?
115] A: No, I did not know.
[161 Q: Why did you write then in terms of Concept Four at the
1171 bottom of that letter of 19th November?
118] A: Because it was closely related to Megamatch. It worked
[19] on the same sort of principle: a Shell-led consortium of
1201 major retailers using a common currency.And because
1211 often, when we have talked about Megamatch, it has led
(22] u;;; to think about the other scheme and it did on this
[231 occasion. Because I had written down about Megama tch,
(q41 I added that to the end of the letter. I did not have a
[25] clue what Shell were doing. I did not know -
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111 Q: I put it to you that you did foresee, based on
121 information you received, either from Paul King or
(31 Senior King or both, what wall about to happen in 1994?
141 A: I did not know. I only knew - I did not know about the
ISJ multiparty scheme, I only knew about the Shell-alone
[61 scheme,

[7] Q; You must have been extremely interested to see what the
18] configuration of the Shell Smart Scheme was when it
19] rolled out in 1994? You must have been,Mr Donovan?

1101 A, I wall - as I µy, I wall absolutely focused on the other
1111 disputes with Shell at that time.There was a lot of
[12] activity on the other cases and I do remember seeing an
[13] article about it. But what I read just confirmed what
11141 I had expected from what Andrew Lazenby had said to me.
115] Q: You read many documents, did you not, in your usual
[16] promotional magazines which you read?You read many
[17) documents relating to the Shell Smart Scheme?
[18] A: I do not know. I certainly read one.
[19] Q: You read more than one in 1994. It was one of the major
[20] events in the field of promotions in 1994, wall it not?
1211 A: It was a major event, but I certainly read at least one
(221 article. I cannot remember how many I read. I do not
[23] think it was a lot of them. I certainly read one.
[q4J Q: In fact you read quite a few journals, because it ill one
[25] good way of keeping .up with what i;;; going on in your
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111 industry, iii it not?
[2] A; It i;; standard practice that my father would read
131 newspapers et cetera and anything to do with Shell, he
141 would cut it o.ut and bring it to my attention.The same
ISJ with some trade magazines,
16] Q; And you would do the same: you would read the trade
[7] magazines yourself and anything to do with Shell, yo.u
181 would cut it out, would you not?
(91 A: I was /iO husywith what we were doing on the other

110] disputes with Shell that I left that to my father. But
1111 he certainly passed at least one article to me about the
1121 Smart Scheme.
1131 a: In fact the true position i;; that you and your father
11141 were watching it extremely closely and you µw the
11 SJ write-ups that appeared in relation to it in the
l16J mainstream promotional magazines, did you not?
1171 A; Ai, I have said, I did see at lea/it one article. It
1181 could have been more than one but I can only remember
(191 one for definite. I certainly read something that
120] outlined the scheme and, from what I µw, it was not the
[211 scheme that I put up to Shell.
1221 Q; What was it lacking?

A, It was not a multiparty scheme. It was not a scheme
where a number ofmajor retailers in the High Street

125] were all issuing and redeeming a common currency.
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111 concerned about those also, I think, by that time,
(2] I had had a letter from Mr Lazenby on Megamatch that
[31 said that he had been talking to a variety of potential
141 partners direct, which concerned me a great deal.
ISJ Because I had put the idea to him in confidence and
161 I had no idea that he was out contacting other people.
[7] MR JUSTICE LADDIE:Mr Hobbs has p.ut to you that, at the
181 time ofwriting this letter, you had in mind that a use
(9] of Concept Four might be about to take place and you

1101 were worried about that?
1111 A: I understand, No, that was not the case,The letter
1121 was about Make Money fir/it of all, because my suspicions
1131 had been aroused by the number of times that Mr Lazenby
11141 had raised the subject and said that they could run it
115] without us and, since I had mentioned Megamatch, which
116] was a similarprinciple, I added that.
1171 MR JUSTICE LADDIE:Whatyou said before was that itwas a
118] sort of throw-away at the end of the letter?
1191 A: Yes, If I had seriously thought that they were
120] producing that concept behind the scenes, I would have
1211 been more specific in what I said in the letter.
1221 I would have said Concept Four in there. I did not
1231 because I did not think - I did not know that was
12141 happening.
125J MR JUSTICE LADDIE: Couldyou tellme:whydidyou.underline
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111 Q: When do you µy you first realised that that iii what the
121 scheme would become?
131 A, It was in july 1996.
141 Q: You realised that in July 1996?
ISJ A: Yes. I think it was 211>t July there was an article -
161 I think it was inThe SundayTimes Business Section
[7] - that my father drew to my attention.
-~1 Q: Would you, please, now -

MR JUSTICE LADDIE:Ju/it before you do that, are you
, ,.JJ finished with this letter,Mr Hobbs?
1111 MR HOBBS: Ye,s.
1121 MR JUSTICE LADDIE; So I get all the answers in one place,
1131 Mr Donovan.As I understand it, at the time of this
11141 letter of 19th November 1993 you were in dispute with
115] Shell?
1161 A; On the Nintendo claim .
1171 MR JUSTICE LADDIE;What, to put none too fine a point on
1181 it, you thought they had double-crossed you?
(191 A; Correct.
1201 MR JUSTICE LADDIE, And, by this time,you had come to the
1211 conclusion that Mr Lazenby was not to be trusted?
1221 A: I was very concerned about that. Not only on the
[231 Nintendo, but also in telephone conversations he had
1q41 mentioned other proposals that I had put to him which
125] was Make Money and one called Megamatch and I wall
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111 the word "also"?
121 A: Jui,t to stress that that was the case.
131 MR JUSTICE LADDIE: You were stressing thatyou had rights
141 on Concept Four as well?
ISJ A; Ye/i.
161 MR HOBBS: I said that I thought I had finished on that
[7] letter. I have one question to ask yo.u on this letter:
181 can yo.u offer my Lord any explanation as to why, in this
19J letter, in this context, you did not refer to the fact

1101 that Shell had taken an option on your multibrand
1111 loyalty proposal!
1121 A: Because, as I say, the main subjects of the
1131 letter - well, the number one subject was Make Money.
11~1 The second subject was Megamatch and that was - because
11s1 I was talking about Megamatch, I decided to make a
1161 reference to the other concepts a;; well.
1171 Q; It ii, your case, as I understand it, having heard it
1181 opened by your counsel, that yo.u are saying that there
119] was an option in place over the proposal which Is being
1201 referred to in those last four Iines?
1211 A: That iii correct, yes,
1221 Q: Yes, Canyou offer my Lord any explanation as to why
[231 you should refer to the proposal and not go on to
1q41 mention the existence of the option that you now say
125] Shell had in respect of it?
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111 A: All I µy, it wall not a thought out - it wall something
(2] I just p.ut at the tail end of the letter and I never
131 gave it a lot of thought. If I had given it any
141 thought, I would have spelt out more precisely what
ISJ I wall talking abo.ut: that it wall Concept Four
161 etcetera. My main interest wall Make Money and
(7) Megamatch.
181 Q: I p.ut it to you that in fact what you are doing here ill
[9] putting down a warning sign to Shell and that the very
l10J fact that you proposed to warn them off from the .U/JC of
1111 the Concept Four ill inconsistent with your position that
1121 they had an option to U/JC it?
1131 A: I wall only reminding them that the concept belonged to
11141 Don Marketing, all did Megamatch and Make Money. Or, in
11SJ the case of Make Money, it wall a joint rights
1161 agreement,You have to remember that I wall being told
117] that, although we had a joint rights agreement on Make
118] Money, that that did not co.unt and that Shell co.uld r.un
1191 that withoutme, or without the company.
[20] Q: Yo.u understood what I just put to you, did you not?
1211 That in fact you are treating this all a letter of
(22] warning to Shell and that ill not consistent with yo.ur

1 story that there wall an option in Shell's favour .under
l that proposal?

(25] A: All I µy, it was not the main subject of the letter. It
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111 was not even the !JCCOnd most important subject. It wall
121 just a tail end comment, just to remind them that we
131 held the righrs to that concept, that it belonged to
141 Don Marketing.
15] Q: We go into 1994.You can close .up that file and restore
[61 it to the carousel,
(7) (3.45 pm)
·a1 I would like you, plea/JC, to take o.ut volume 9B.
1 Plea/JC turn to page 4315/A.

L,01 A: I have that.
1111 Q: Do yo.u recognise this document?
1121 A: No - from the last few days I have Ileen some cuttings
(131 from this magazine but I had never heard of that
11141 magazine before.
115] Q: Really? Aie yo.u quite ~e abo.ut that?
(161 A: Absolutely,
117] Q: What magazines have you heard of/ In the promotions
[181 field of course.
119] A: Marketing, Marketing Week, Promotions and Incentives,
(20) Incentive Today.
1211 Q: Campaign?
[22] A: Campaign I certainly know of. I have not read it for
[23] years ,
r.l4l a: Precision Marketing?
[25] A: I know of it. I have never read it.
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111 Q: Sales Promotion Magazine?
121 A: Sales Promotion Magazine I have read.
131 Q: Forecourt News?
141 A: Forecourt News for periods of time, yell.
ISJ Q: The Shell Smart Scheme received, on its roll o.ut,
16J coverage in all journals of that kind, did it not?
(7) Because itwas an event of importance?
181 A: It probably did.As I said earlier, I can certainly
191 remember reading at least one article.

110) Q: Turn to the !JCCOnd page of this article, which ill about
1111 "Shell Gets Smar t" and it ill the Smart Scheme. Look at
1121 4315/B at the bottom on the left-hand side. It says at
[13] the bottom of that left-hand column :
[1J4J "For the future too Shell ill considering extending
115] the scheme to third party retailers inviting
(16] non-competing stores to join in with issuing points or
(17] Air Miles via the same cards and infrastructure. 1The
[18] technology ill very flexible, ;,o this ill quite possible'
(19] adds Anderton."
(20) Do yo.u see that?
1211 A: I do.
(22] Q: Yo.u knew in 1994, did you not, that there Wa/J in fact an
[231 intention to .U/JC the Shell Smar t Scheme on a consortium
r.l41 basis? Yo.u knew that?
(25] A: No, I did not know.
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(1] Q: When you learned, a:; you did, at the back end of 1994,
(2] through that draft expert opinion, that Senior King were
[3] in dispute or abo.ut to become in dispute with Shell, yo.u
141 had discussions with them, did you not?
[SJ A: Yell, I spoke to them over the telephone.
[6] Q: And yo.u wanted to know more abo.ut the nature of the
(7) dispute that wall brewing between them and Shell, did yo.u
[81 not?
[9] A: Not to any degree.We did discuss it and I recommended

110) the lawyers that we were using.
1111 a: The reason you discussed itwas because it wall in the
1121 draft expert report they had sent yo.u?
1131 A: Correct.
11141 Q: Correct, and what yo.u did Wall to di/lCU/JI> the ins and
[15] outs of it with them, did you not?
116] A: Not to any degree, because I was focused on what was
(17] happening with the Nintendo dispute and Make Money,
(18] which was-the reason for contacting them.
[19] Q: I p.ut it to you that yo.u did in fact discuss this with
[20) Senior King. It Wa!J one of the reasons that brought you
1211 into contact with them in the first place and yo.u
(22] discussed the nature of their dispute; correct?
[23] A: The loyalty schemewas discussed,Themultiparty scheme
l~l wall never discussed,
(25] Q: In that connection, you discussed with them the nature
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[1 l of their work for Shell; correct?
[21 A: Not to any degree.
131 Q: You did discuss the nature of their work for Shell when
141 they were providing proposals for Shell?
151 A: Notmuch beyond you can seewith the document that he
16J provided.
17J Q: You did.You discussed the information with Senior King
[81 people, did yo.u not?
l9J A: I did.

1101 Q: Right. In those discussions you learned from them, did
1111 you not, that the work that they had done had been work
1121 in connection with a proposedmultibrand loyalty card
1121 schemerYou learned that?
(1141 A: No, definitely not.
[15) Q: What do you µy they told you about their work for
(161 Shell?
[17] A: Not very much.
[181 Q: I did not ask you that.What do you µy they act.ually
(191 told you?
[20] A: Notmuch beyond yo.u can see in the document that they
1211 supplied,
1221 Q: How much beyond what I IJCe in that document?

A: I cannot recall . I wall focused on our disputes with
Shell and the report that he wall supplying.The Smar t

[25) Scheme came up in conversation because he had put it in
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111 for the letter. Since I had mentioned Megamatch, I went
[21 on to mention the other scheme.
131 Q: Can you close up that file you had open. Can you please
141 now take the bundle marked B, core bundle, trial
151 bundle B.
[61 A: I have that.
17J Q: Would you, in that bundle, please, turn behind tab 3.
101 Do you recognise that document?
(91 A: Yes, I do.

1101 a: This i1> the documentwe know in this case a;; the Funding
1111 Deed?
1121 A: Correct.
[131 Q: This i;; a document with which you are closely
[1141 familiar; am I right?
1151 A, Yes, I am.
(16) Q: Remind yourself, please , of clause 3C on the IJCCond
1171 page of that document at the bottom.
1101 A: Yell.
[19) Q: You understand the general tenor of what ill said there,
1201 do yo.u not?
[21] A, I do.
[22] Q: It wall your understanding at the time, wall it not, that
[231 the funding for the litigation provided by this deed was
[~l on the basis that all disputes were .upfront and in the
[25) open between yourself and Shell?

Page 167

111 that report, but it was not discussed at any Iength.As
121 far as I wall concerned, it was the scheme I wall
[31 expecting to see and, since he thought that it was based
141 on the proposal that he had put to Shell, I recommended
(5) that he contact Mary Vitoria QC.
[61 Q: I p.ut it to you that in fact you learned from your
17J discussions with Senior King by, at the very latest, the
~l end of 1994 what the precise nature of the schemewall?

A: I did not.
1101 Q: I put it to you that you made it your business to find
1111 o.ut preciselywhat the nature of the scheme was in the
1121 market place by reading all the relevant journals and
[131 making whatever enquiries you thought were appropriate?
[1141 A: I had no idea that Shell had been working on the
(15) multiparty scheme, IWall never given any information to
[161 that effect.
(17] Q: So it ill just a coincidence that yo.u wrote that letter
[18] in November 1993 to Wat,son referring to Concept Four?
[19) A: It was not a coincidence. It was because ofwhat
[201 Mr Lazenby had said about the Megamatch scheme: that he
(211 could r.un it without .u;;. Even when he was aware of the
[221 long history with that proposal and that it was p.ut to
[23] him in confidence. He had also been mentioning Make
~l Money. I thought that something may have been immin ent
[25) with either of those promotions and that wall the reason
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111 A: I only went on the wording of this document and that
121 I wall not aware of any other potential claims other
[31 than that we had already issued proceedings or had been
141 discussed with Mr Lazenby.
[51 a: Right. You did not, at this stage, hint or suggest that
[61 you had any claim against Shell in respect of Its Smart
(7) Card Scheme, did you?
(8] A: No, because I did not know that I had one.
191 Q: What yo.u in fact knewwall that Senior Kingwallmaking a

1101 claim in respect of the Smart Card Scheme?
[111 A: I knew that they were thinkin g of doing that.
1121 Q: You had had a draft expert report from them at the back
(13] end of the previous year?
[1141 A: Correct.
1151 a: Right.
[161 (4.00 pm)
[171 You did not feel able, did you, to .unveil your
[181 claim in those circumstances?
11e1 A: I did not know there wall a claim at that time.
1201 Q: I p.ut it to you that you knew perfectly well what Shell
1211 wall doing with its Smar t Card Scheme, but the reason you
[22] stayed silent wall because you knew there was an
[231 unresolved claim by Senior King over the concepts which
[2j4J lie behind that scheme?
[25) A: At some point I had spoken to Steve King of SeniorKing
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111 and I got the impression from him that he probably would
[2] not pursue the claim with Shell because he was worried
131 abo.ut the effect on his other clients and, therefore,
141 I did not know what really was happening. I thought
[SJ they probably wo.uld not go forward with it.
161 Q: The tr.uth is that you in fact main tained contact with
[7] Steve King and yo.u wanted to know what progress, if any,
[81 he was making with his daim, did yo.u not?
191 A: No.

1101 Q: In fact yo.u learned eventually that his claim was not
1111 proceeded with, did yo.u not?
1121 A: A,s I just said, I got the impression from Mr King that
(131 they probably would not proceed with it.
11141 Q: Wouldyou please keep the document thatwe have open in
115] bundle B - keep bundle B on one side and wo.uld yo.u for
1161 one moment, please, look at volume ElO first of all.
117] A: I have that.
11aJ Q: Would you please turn to the page stamped 4505 in that
[19] volume?
1201 A: I have that, yes,
1211 Q: Here is a letter from Senior King dated 5thJ.une 1995 to
[221 Dr Faye, the Chairman of Shell Oil UK. Do yo.u see that?

A: Ido.
Q: The letter µy1>:

[25] "Dear Dr Faye, it ii, a matter of record that the
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111 initiative strategy and full promotional systems
121 recommendation for a major Smar t Card promotion came
(31 from Senior King in 1992, 1993 and 1994 when we worked
141 closelywith Andrew Lazenby. It ill o.ur view, having
[SJ taken professional advice, that it would be helpful to
[61 all parties to ensure clarity of title and rights to all
[71 our recommendations in this respect, In the interests
·01 of avoidance of any future dispute, we are therefore
'1 willing to transfer all o.ur rights in all our

, , OJ recommendations to Shell in this area of activity for a
1111 single nominal charge of£100,000."
1121 You knew, did yo.u not, from discussions with
1131 Senior King that they were making this claim?
11141 A: I knew that theywere consideringmaking a claim and at
115] some stage I was told that he probably would not go
[16] ahead with it.
l17J Q: Itwas not an accident that yo.u learned that they were
1181 not going ahead with it, because in fact you wanted to
(19] main tain close tabs on the progress of their claim, did
1201 yo.u not?
1211 A: No, I have not spoken to them regularly. I have never
(22] met with Mr Steve King. I have spoken to him from time
(231 to time, probably - maybe two or three times over those
l~l years.
[25] Q: Have yo.u tape recorded those corrversations?
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111 A: No, I have not.
121 Q: Really?
131 A: Absolutely,
141 Q: Have you made notes of them?
ISJ A: No, I have not, no.
16J Q: Really?
[7] A: No.
181 Q: Are yo.u ~e?
[91 A: Absolutely,

1101 Q: You see, yo.u appear, from all these files here, to have
1111 a strong proclivity for making contemporaneous notes and
1121 for making tape recordings when you believe you are
113] going to learn useful information.Are you seriously
11141 saying that yo.u made no notes of any of your
[15] communications with Senior King?
(16] A: Only the one yo.u have seen and the transcript that yo.u
117] have seen, I do not normally tape people's
118] conversations, I went out ofmy way to tape the
[19] conversations with Mr Lazenby and with MrWat;;on because
1201 of the events. I had the equipment set .up when
1211 Mr Fairhurst called me and, because of things he started
1221 to µy about Mr Lazenby, I turned the machine on. It
[231 must have been very close to when I had been talking to
~l Mr Lazenby.
125] Q: We have open a letter of SthJune 1995 on 450S.J.u/it
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111 turn to the preceding page, 4504.That ii, an invoice or
[2] a demand - an application for payment - which was
[3J enclosed with the letter you have just looked at with me
141 on 4S05.That contains the statement that:
ISJ "During 1992, 1993 and 1994 Senior King carried
161 out a serles of projects that reviewed forecourt
(7] promotional strategy and promotional technology .. ."
18] You can see:
191 "... this included a detailed analysis of Swipe

1101 Cards, Smart Cards and alternative advanced technology
1111 code name Opher.The agency was then requested to
1121 prepare specific recommendations for the use of advanced
113] technology in forecourt promotions by Andrew Lazenby.
11141 The subsequent presentation and strategy using advance
11SJ technology Smart Cardi, included detailed promotion
116] mechanics, costings, concept boards, test markets and
[17] all analysis and technology support.Including
1181 installations and data base management."
[19] Are yo.u saying that you did not know this was the
(20] nature and contour of Senior King's daim against Shell?
1211 A: I did not know the details. I have never seen these
1221 documents until they came from Shell's discovery;
(23] Q: It was a matter of great Interest to you, was it not, to
~l know they had this dispute with Shell?
[25] A: Itwas a matter of great interest that someone else
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111 seemed to be in similar circumstances with the same
121 Shell manager and that might be going to sue Shell.We
131 thought that that might help ns.
141 Q: And you wanted to knowwhether it would help and yo.u
ISJ wanted to know the details, did you not?
161 A; I did not have the details beyond what you have seen,
[7] Q; Youwanted to know the details to knowwhether itwould
181 be of assistance to you?You made enquiries of
(9] Senior King, did you not?
[101 A; Theenquirie/;withSeniorKingi,tartedoutai,Woolworth.
1111 a. Is the answer to my question: yell, you did make
1121 enquiries of Senior King with a view to ascertaining the
1131 nature and details of their claim against Shell?
11141 A, There iii very little beyond what you have seen on that
115] note.
116J Q; Howmuch more beyond what I have seen in that note -
[17) A; Very little.
1181 a: -iii there.You keep saying "very little". Give me
[191 some details of what that "very little" consists of.
[20] A; I cannot recall. Ai, I have said before, my focus of
1211 attention at that time was on my disputes with Shell and
1221 how Senior King, the similar fact evidence, might help

11 us, I never discussed the details. I thought itwas a
Shell stand-alone scheme and that it was not the same

125] scheme that I had put to Shell.
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111 matter?
121 A: Ye.s.
131 Q; He - Senior King- presses his claim again/it Shell UK
141 in October. If you would look, please, to the
ISJ penultimate paragraph on 635, he states what his
[61 position iii:
[7] "Our response to this briefing outside of the
1a1 retainer arrangement was a presentationmade in
191 October 1991 with detailed proposals for the promotion

110J mechanic and software which would optimise the Smart
1111 Card and Cipher, providing Shell with a flexible
1121 promotion software package enabling more than one
1131 promotion to be run."
11141 All right.You see he i/; pressing his claim?
11SJ A: Yei,.
1161 Q; If you turn to page 634, 20th November 1995,it iii from
1171 Mr Pirret to Graham Senior of Senior King?
1181 A, Yes.
1191 Q; Wa/i Graham Senior themanyou spoke to at Senior King?
1201 A; No.
1211 Q: You will see from this letter that Mr Pirret declines to
1221 accept the claim that has been made again/it Shell and
1231 his position ii; in the la/it paragraph:
[2!41 "I must reiterate that Senior King has no
125] intellectual right or other interest in the Shell Smart
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111 Q: You thought that SeniorKing could provide you withwhat
121 you have ju/it described as "/iimilar fact evidence", did
131 you not?
141 A: Correct.
ISJ Q; Therefore you wanted to know what the nature of their
161 claim was, did you not?
[7] A; This was if they went forward with it. But I never got
'81 into any details of it, because he had put down hill
'7J account in that report and he never mentioned - there
, , 01 was no mention ofmultiparty. I do not think thatwas
1111 ever discussed with him at all.
1121 Q, When do you sayyou discovered that theywere not going
1131 ahead with their claim against Shell?
11141 A: I do not know when thatwas,
115] Q: Think hard and try and remember as to when you learned
(161 that information?
1171 A; I could take a guess at it. I would guess in 1995.
11a1 Q; Yes.Now,with that guess,would you please turn to
1191 volume E2. In E2 I would like you, please, to turn to
1201 page 635. Here is a letter from Senior King to
1211 Mr Pirret,You know who Mr Pirret ill within Shell?
1221 A: I do.
1231 a. This letter ii, on October 12th 1995 and it ii, pursuing
~4] the matters that were raised in that letter we were just
125] looking at in the other file. Thill iii pursuing that
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111 promotion and that no payment is due or payable by Shell
121 in respect of the work carried out by Senior King, nor
131 any recommendations made by them in relation to
141 Project Onyx."
ISJ It was about this time, was it not, Mr Donovan,
161 that you knew that Senior King were not going to go
[7] forward beyond that?
181 A: I do not know exactly what time that was. I think it
191 probably was in 1995.

1101 Q: Right.I think you would agree, looking at these
1111 letters, would you not, that the most likely timing for
1121 that was the back end of 1995?
1131 A; It may well have been.
11141 Q; Right.The position that we arrive at then ii, that, by,
11 SJ let us say, the back end of 199 5 you have reached a
1161 position where you know that there is a Shell Smar t
1171 Scheme out there in the market place. You know that;
1181 correct?
l19l A: I knew from October 1994. Probably I read an article.
1201 I think they launched the pilot scheme in Scotland, if
1211 my memory serves me correctly.
1221 Q; It iii the case, iii it not, that, by 1995, you were aware
1231 that they were going to launch it and run it as a
12141 Multibrand Loyalty Scheme?
125] A: Sorry, can you repeat the date?
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111 Q: I am saying - I ~d by 1995. Did you, during 1995,
[2] know that -
131 A: No.
141 Q: You say no?
ISJ A: About the multiparty scheme? No, I did not know .until
16] I read the article inThe Times on 21i,tJ.uly 1996.
[7] Q: So, on your version of events, it ii; July 1996 that
[8] changes your whole perspective in relation to the Shell
(9] Smar t Scheme; ill that correct?
l10J A: The Shell Multiparty Scheme, ye;i.
1111 Q: That is because, up .until that particular point in time,
1121 you ;iay that you had no knowledge and no expectation
[131 that it was going to be a multiparty schemer
(1141 A: Correct.
115] Q: You know that I do not agree with you on that and that
116] I p.ut the contrary case to yo.u.Yo.u know that, do you
1171 not?
1181 A: I do.
[19) Q: Tell me this then: knowing, all you say you did, in
(20] July 1996 that you had a claim, can you tell my Lord why
1211 it is that you ~d nothing about that claim to Shell
122] .until 1997?

A: Yo.u are saying from September 1996.untilMarch 1997-
Q: I believe the date ofyo.ur article -

L~SJ MR JUSTICE LADDIE: I think you just ~d 21i,tJuly.
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111 was at a much later date. I believe after - it .may
121 have been from that article that their name was
131 mentioned in it actually. So it would have been
141 21;itJ.uly 1996 and then I made enquiries, I went to the
ISJ British Library and checked publications et cetera and
161 I found out that they had launched a pilot operation in
[7] mid-July 1995.
18] Q: You went to the British Library?
191 A: Yes, I did

1101 Q: You need a member's ticket, do you not, to get into the
1111 British Library?
[12] A: You do not have to have - yo.u just sign up for the day.
1131 Q: And did yo.u?
11141 A: I did.
115] Q: You were that interested to know what the details were
[16] that you went to the British Library?
117J A: Yes, Because I knew I had signed this Funding Agreement
[18] with Shell on 6thJ.uly 1995 and, therefore, I wanted to
[19] know - since that article said that John Menzies was
(20] part of the scheme I wanted to find out more about it.
(211 Q: What you wanted to knowwaswhether the public
1221 anno.uncement ofJohn Menzies' involvement postdated that
(23] Funding Deed, did you not?
~l A: Yes, I wanted to find out exactly - well, whatever
125] information I could about it. Because John Menzies was
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111 A: 21 /ltJuly, therewas amediation coming up for the Now
121 Showing and Nintendo dispute. I think itwas in
131 September and I asked - I obtained advice about it and
141 I was told that I did not have a claim because they had
ISJ not launched the scheme.
[6] MR HOBBS: I am not following you, and the reason I am not
[7] following you Is because I understood yo.u to have known
·g1 in July 1996 that it was a multibrand/multipartner
,-_! scheme?
, . ul A: Correct, but the article was about the plans to set up a
1111 consortium, Dr Faye wasmaking presentations to vartous
1121 major companies and after that I think a consortiumwas
1131 set .up called Project Rainbow. But there was no
11141 scheme. It was all in the plannin g stage.
(15] Q: Are you saying that you believed that the very thing
116] that you feared Wall going to happen had happened, but
(17] that yo.u felt yo.u had no claim to bring forward?
1181 A: I sought advice on it and I understood that I had no
119] claim against Shell.That there would be no - it would
(20] not be right to commence an action against them or
1211 approach them about it because they had not actually
(22] launched the scheme,
(231 Q: When, to your knowledge, did John Menzies become
~l involved in the Shell Smar t Scheme?
(25) A: Inowknowofco.ur,sewhen theybecameinvolved,b.utit
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111 mentioned in there.
(2] Q: At what point in time did you go to the British
[31 Library?Thi,s must have been, on your version of
141 events, in 1996?
ISJ A: After that date.
(61 Q: The reason you went there with thatmotive inmindwas
[7] to find out whether yo.u could set up a story that your
[81 knowledge ofMenzies' involvement postdated that Funding
191 Deed; correct?

110J A; No, not correct. I went there to try to find out when
1111 John Menzies had become involved in the scheme,
1121 Q: Because, ifyou found out that itwas prior to the date
1131 of the Funding Deed, your perception of it wall that you
11141 would not be able to raise that claim ?
[15] A: I knew Iwould have to get legal advice on it. I knew
(16] it could be a factor.
[17] (4.15 pm)
(181 Q: In fact you knew prior to 1996 that there was a
1191 consortium proposal and yo.u knew that the scheme was
1201 capable of being nm on a consortium bai,:t/l?
1211 A: I did not know .until 211>tJuly 1996.
1221 Q: I put it to you that the only thing holding you back
(231 from making the claim over the scheme that you have now
12/11 subsequently gone on to makewas your knowledge that
125) Senior King wasmaking a claim over the same concept?
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111 A; No. Senior King's claim, if they had have made
(2] one - and they were talking to Shell soon after
131 October 1994.That was when Shell had launch a
141 stand-alone scheme, not the multiparty scheme. So their
ISJ claim was in respect of the original scheme,
161 Q: Do you still have volume B open in front ofyou, on your
[7] bench?
181 A: Ye/i, I do.
191 Q; Would you turn behind tab 4, please. Do you recognise
[10] this document?
1111 A: Yell, I do.
1121 Q; T.urn behind tab 5 and I will askyou whether you
1131 recognise that document.The two documents go
11141 together.
115] A, Ye/i, I do.
116] Q; We can agree, can we not, that this letter agreement
1171 behind tab 4 and this order made by_the court, which
1181 appears behind tab 5, this ii; the material which
1191 compromised the litigation and the dispute that you had
1201 had in two actions, One relating to - well, you can
1211 tell me.
1221 A: Now Showing and Nintendo.
, 11 Q: I put to you what in fact the position ill iii this: you

'-1 bided your time, you waited until you knew that
(251 Senior King was out of the way, you waited until you had
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111 entered into these settlement agreements with Shell;
l2l yes?
131 A, No-
141 Q: And then, and only then, did you unveil your claim to
ISJ Shell in relation to -
[6J A; Senior King was not a factor at all. I had already
[7] heard that they were not going forward with their claim
1a1 because they were worried about the effects it would

,......,1 have on their other clients.As far as I was concerned,
,,01 I was advised that we would not have a claim unless
1111 Shell was successful in its plans to set .up a
1121 consortium,
1131 a. What do you mean "successful in Its plans to set up a
11141 consortium"?
11 SJ A; Because, at that time, they were talking of approaching
1161 potential partners, I did not know what had been
1171 happening behind the scenes, I only knew what it said
1181 in that article. •
1191 0; Would you, please, take volume El0.
120J MR JUSTICE LADDIE;Mr Donovan, yo.u said that you saw an
1211 article -
1221 A: Ye/i,
1231 MR JUSTICE LADDIE:Which you took advice in relation to?
12141 A, Yei,.
125J MR JUSTICE LADDIE:What time did you see that article?
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111 A, 21/i!July 1996.
l2l MR JUSTICE LADDIE: That one only talked about plans?
131 A, Correct, sir, yes,
141 MR HOBBS; Take volume El0, please. In that volume please
ISJ turn to page 4689.
161 A, I seem to have the wrong file, sorry,what wall the ...
[7] Q: EIO.
181 A; Page number?
19] Q: 4689.

110] A, I have it now.
1111 Q; Do yo.u recognise that document?
1121 A: I do.
1131 Q; Thill ii, the thing that you put forward all the source of
11141 your information. It isThe SundayTlmcs Business
115] Section.
116] A: That iii correct.
1171 Q; You are referring to the fact that it µy/l in July 1996
1181 "Shell Plans Smart Card Consortium'?
1191 A: Correct.
[201 Q; You are saying that, at some later point in time, you
1211 went to the British Library and checked out when
1221 John Menzies became part of that scheme?
(231 A; That ii, correct.
12!41 Q; T.urn to 4584 in that volume.
125] A; Can I 1>ay I have ju/it seen - there ii, where I got it

Page 183

111 from in the middle of this second column. It mentions
121 John Menzies. It says:
131 "The retailer link-up agreed la/it summer ... "
141 So I obviously wanted to find out more about that.
1s1 Q; Have a look.please.In the same volume at 4584. Do yo.u
16J have that?
[7] A; I do.
181 Q; Ii, that Customer LoyaltyToday?
191 A; It Is,
l10J Q; Is that a journal you recognise?
1111 A, It is,
1121 MR JUSTICE LADDIE: 4584?
l13l MR HOBBS: Cu1>tomerLoyaltyToday.Thati.samagazineyo.u
11141 have seen before, iii it not?
115] A, Yell, I have.
l16J Q; Do you see the headline there in the july/August 1995
1171 edition "Menzies Launches Shell Smart into the British
1181 High Street."
[191 Do you see that?
120J A: Ye/i.
1211 Q; Unless you want to read over that material, now,in the
1221 same bundle, would you turn to 4625A.
1231 A, I have that.
l~l Q: Do you see the heading there.from Retail Automation?
125J A: I do.
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111 Q, September/October 1995 "Menzies goesSmartwith Shell",
(2] A: I do.
(31 Q: There was no secret abo.utMenzies' involvement,was
141 there?
ISJ A, I have only seen this particular RetailAutomation
161 within the last few days and I did find a couple of
[7] articles in the - or at least one I think - Marketing
18] Magazine.
19J Q, I put it to you that in fact you knew perfectly well of
l10J Menzies' involvement more or less abo.ut the time it
1111 became public in 1995?
1121 A: I did not know.
1131 Q, I put it to you that you knew and I put it to yo.u that
11141 you in fact bided your time before you moved amuscle
115] .until you knew that Senior King was not pursuing its
116] claim over the concept and you waited ,until after there
117] was the settlement agreement with Shell that we were
1181 just looking at?
(19] A: No, that i;; not correct.
(20] MR HOBBS, Would your Lordship find that a convenient
(21] moment?
1221 MR JUSTICE LADDIE:Ye;;.Nopre;;~eonyou,MrHobb;;,but

1 just tellme how much longer you expect to be with this
... , witness.
,~SJ MR HOBBS, Iwill guess half a day. It could be less, but
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(11 I guess half a day.
121 MR JUSTICE LADDIE: Thank you.
(31 MR COX: May I enter this caveat] I still have not been
14] given any indication which witnesses will be called.
1s1 MR JUSTICE LADDIE: Mr Hobbs ls keeping his cards close to
161 his chest. He knows the possible repercussion in costs,
[7] but he can, at the last minute, choose not to call a
·a1 single witness. He may say he has no claim to answer.
It ls up to him.

,,u] MR COX: That ls perfectly true. But, on the assumption -
1111 MR JUSTICE LADDIE: It ls not the normal way of progressing,
[12] I understand.
1131 MR COX: On the assumption that the matter reached to his
(114] case, then I must confess that I understood that I would
(15] know.
(16] MR JUSTICE LADDIE: I am sure Mr Hobbs will take your
(17] concerns to heart. Ifhe does not, I will take your
(18] concerns to heart and Mr Hobbs will pay the price. I do
119] not think I need to say any more about it than that, do
120] I, Mr Hobbs?
1211 MR HOBBS: Not at all.While my learned friend ls on his
(22] feet, can I ask whether it ls still intended to call all

111 has known for several days exactly the batting order of
l2J the first fo.ur witnesses. He has had the opportunity of
131 preparing his cross-examination. But I have no idea at
[4J all at the moment who I shall be confronting.
ISJ MR JUSTICE LADDIE: You justwork on the assumption that you
161 are going to face them all simultaneously on the first
[7] day. If that has caused you enormous inconvenience, a;;
l8J I have already~d, and it i;; costing your clients a
(9] farthing more and I consider that i;; unreasonable, it

110] will be visited in costs,
1111 There we arc,Mr Hobbs,
1121 MR HOBBS: It co.uld not be clearer, my Lord
1131 MR JUSTICE LADDIE: Thank yo.u.
1141 (4.30 pm)
11 SJ (The court adjourned .until 10.30 am
116] onThursday, 17thJ.une 1999)
117]

1181

(191
(20]

[211

(22]

1231

(241

(25]
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111 PROFESSORWORTHINGTON (sworn)
[2] Examina tion-in-chief by MR COX 36
131 Cross-examination by MR HOBBS 38
141 Re-examina tion by MR COX 94
ISJ JOHN ALFRED DONOVAN (sworn) 123
16] Examina tion-in-chief by MR COX 123
[7] Cross-examina tion by MR HOBBS 124
(81

19]

[101

1111

112]

1131

(141

115]

(161

(17]

1181

119]

(201
(21]

(22]

(23] the plaintiff's witnesses that I have seen statements I 1231
(24] from? (24]

125] MR COX: I will consider that overnight. My learned friend (25]
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111 Thursday, 17thJune 1999
(21 (10.30 am)
131 MRJOHNALFRED DONOVAN (continued)
141 Cross-examina tion by MR HOBBS (continued)
!SJ MR HOBBS: Mr Donovan, let us just get our bearings. I had
16I been pressing you with questions at the adjournment
[7] yesterday relating to when you first became aware of the
(81 fact that the Shell Smart Card Scheme was a multibrand
(91 scheme; yes?

110) A: Yes.
1111 Q: I had been asking you why it took you until April 1997
1121 to make your claim upon Shell; Do you remember that?
(13I A: Ido,
1141 Q: Do you remember I put certain propositions to you, one
11 SJ of which was that you were lying in wait until after you
(16) had finished with the settlemen t negotiations and it was
(171 only after that that you decided to unveil your claim,
(181 Do you remember me putting those points to you? ·
(19J A: Yes, I do,
(20) Q: What I would like to do now is to show you the letter
1211 before action which you yourself wrote to Shell.This
122] has somehow or other escaped the bundles, but I am going

.J to hand up a copy to you, (Handed); I think it might
.J end up in a core bundle when we have finished with this

(25) one.
' ~~1

111 MR JUSTICE LADDIE: It either is or is not,Mr Hobbs, Let
(2] us make up our minds now;. ·
131 MR HOBBS: I think it should go in a core bundle,
141 MR JUSTICE LADDIE: Do we have a file for a core bundle?
(5) MR HOBBS: B is the core bundle; I cannot remember what
[61 tab number we have reached now, but it is probably about
[7) tab 8;
~l MR JUSTICE LADDIE: Thank you;
'I MR COX: My Lord, we will not object to it going into a core

1101 bundle, I do not suppose it is going to attract any
1111 greater significance in your Lordship's mind because it
1121 is there than anywhere else, However, if the principle
113] of this selection operated for the core bundle was to be
114] consistent, we do not think it should go there;
115] MR JUSTICE LADDIE: I never bother reading the outside of
116) the bundles, Do not worry about it;
1171 MR HOBBS: Just before I get into the text of this with you,
118] Mr Donovan, can I ask you, first of all, is Mr McMahon,
(191 MrArmstrong-Holmes or Mr Sotherton in court? Arc any
(201 of those people in court?
1211 A: Mr McMahon is sitting at the back;
(221 Q: But neither of the other two people I mentioned arc in
(231 court; is that correct?
(24] A: Correct; Mr Sotherton certainly is not; I would not
125J know Mr Armstrong-Holmes; .

Page2

111 Q: Just before we get into the detail of this, I would like
(2) you to take, please, volume E6, In that volume, please
pJ turn to page 2712; ·
141 A: I have that, ·
(5) Q; This was a document that we looked at yesterday for
16J another point,This is the transcript of one of your
[7] telephone conversations with David Watson;This one is
(BJ 1st November 1993? ·
[9] A, Right,

110J Q; I warit to draw your attention, please , to what we see on
1111 page 2714;You are discussing ideas and the
1121 protectability of ideas and you are discussing this with
(13] MrWatson;This is in the context, as I understand it,
[14] of your Nintendo dispute.Am I correct?
l15J A, Yes, that would be correct,
(16) Q; Right,Watson is saying to you, if you see about four
1171 inches from the top of the page:
[18] "Well, dearly there are a lot of these ideas,
[19] You say in this instance, without the approval of
(20] Nintendo, it is no idea at all,Which is why we went to
1211 Nintendo before we ever approached Shell and
[22] they provided those materials which we brought along for
(231 the presentations;"
(241 Watson says: "I mean, okay;"
[25) Then you say:

Page3

111 "I think you said in the conversation last week
(2) that being first, that your legal people say that has
f.ll not got too much relevance to it, But, of course, if
141 they speak to the Patent Office, fr is the thing which
ISJ is most important! who is first? Who can prove they
(61 thought of an idea first of all? We did, and we put it
[7) to Shell and we got Nintendo's approval first of all;
181 We could not have gone about this in a more professional
[91 way but to no avail,"

1101 Watson says to you:
1111 "But obviously patents are quite different,"
1121 And you sayi ·
[13] "No, I am just talking about the idea of the
114] importance of being first with something, It really
11 SJ does make a difference," ·
[16) · Watson says:
117] "I mean, you may be right, that it may be better
11a1 just to get the legal people to have a chat y.,"
[19] Then you go off onto other matters, ...
(20] The point I am putting to you is thisr it was, at
1211 the time of this conversation - and it remain ed right
(22) down really to the commencement of the present
[23] proceedings - your view that it was important to
124] demonstrate that you were the first with the idea for
[25) which you were claiming protection?
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111 A: I felt that, yes,
[2] Q: Yes.That was· something that in fact you believed very
(31 firmly?
141 A: Yes,
ISJ a: With that introduction then, can I close this file with
16J you and go to the letter which I have just handed up to
[7] you, It is a rather long letter and I am afraid I am
(BJ going to spend a bit of time on it with you; I shall do
(9) it as quickly as I can, but I think it needs close

110J attention;
1111 _ You are writing to Dr Faye, and we see from the
1121 top of this letter that he is the Chairman of Shell UK
[13J Limited; You are writing on 27th March 1997; I am
1141 right, am I not, Mr Donovan, in thinking this is your
(15) first communication on the subject of the Multibrand
116J Loyalty Schane?
1111 A: After all of the putting the proposals, et cetera, yes,
[1BJ Q: This is the letter in which, as I have said already, you
119] unveil your complaint?
(20] A: Correct;
1211 Q: You have, by the time you write this letter, put your
~ head together with Roger Sotherton, have you not?
-. J A: I am not sure if I had; I had certainly spoken to the
,~41 solicitors; ·
(25) a: Think harder please, Surely- and we will see it as we

Pages

111 go on in this letter, frankl y - you have put your head
(2] together with Roger Sotherton about what this letter
(31 should say and how it should say it?
141 A: I would have to read the letter again, because obviously
ISJ it is over two years ago;
(61 Q: Do you have no recollection then of speaking to
[7] Sotherton independently ofwhat you might see in this
lj letter?
,91 A: No;

110] Q: No recollection of speaking to him?
1111 A: I do not, But, if I could read the letter, then it
1121 would jog my memory,
1131 Q: On your own version of events, you knew on
1141 21 st July 1996 that Shell was involved with John Menzies
11SJ in amulti-retailer scheme? On your own view of it,-
[16J What were you doing between 21stJuly 1996 and
1171 27th March 1997?
11aJ A: Having a rest from the previous bouts of litigation;
1191 a: Do not be flippant with me,Mr Donovan; ·
(20] A: I am not - ·
1211 MR JUSTICE LADDIE:Mr Hobbs, that is quite wmecessary;
[22J You asked him an immensely vague quesuonrwharwereyou
(231 doing in the course of the year? He answered with as
(24] much precision as your question demanded,
(25] MR HOBBS: I apologise,my Lord; I accept the rebuke and

· Page 6

111 I apologise,We will press on,
[2] Did you in fact, before writing this letter, make
(3J investigations?
141 A: I am sure that I did, yes;
ISJ Q: If you think about it, it would be right, would it not,
[6) that part of your investigations involved speaking to
[7] Roger Sotherton?
[BJ A: It may be the case; I cannot remember offhand, If
[9J I read the letter, then perhaps it would bring it back ·

110J to me;
1111 Q: Is this a letter you would have written without careful
1121 thought before writing it?
113] A: No, I would have had careful thought, yes;
[14J Q: let us look at the contents of the letter;You start
11SJ off by saying: ·
l16J "After the succession of astonishing developments
1171 in what Mr John Jennings has described as the
[1BJ 'Don Marketing saga' we would all be entitled to
l19J believe that no more bombshells were in prospect,-
(20] However, evidence confirms that the Smart Consortium
1211 Scheme launched in Scotland on 14th March 1997 is making
[22) wrongM use of a concept we disclosed to Mr Lazenby in
(23) strictest confidence, under cover of our standard
(24) trading conditions,- Specialist counsel advised us on
(25] 21st March that we have an even stronger claim against

Page?

111 Shell in this case than those already settled;"
121 Look at that date of 14th March 1997; ·
131 A: Right,
141 Q: That is not correct, is it?
ISJ A: In what way?
16J Q: I thought we had agreed yesterday that you were
[7] aware - because you had been to the British
181 Library - that in fact the consortium scheme had been
19] launched with Menzies in Scotland back in 1995?
(10] A: Yes; I was aware from September 1996,
1111 Q: And you did some research,including at the British
1121 Library, and you found out, did you not -
113) A: Yes,.
114] a: - that it had been launched in 1995?
l15J A: Correct,
l16J Q: Why arc you writing in this letter with reference to a
1171 date of 14thMarch 1997?
11a1 A: Thatwas'the datewhen Shell launchedwhatl considered
119] to be my scheme: the multiparty scheme with ten
(20] partners, I did not view John Menzies myself when they
1211 joined as being a multiparty scheme of the type that
(22) I had put forward;
1231 Q: Why not?
(24) A: Because it was only one relatively small company,
(25J Q: What.John Menzies?

-,

Pages

Smith BernalRep.(0171-404 1400) Min-U-Script® (4) Page 5 ~ Page 8



JU.LU.I. .ni.u:cu .LJ'V.1.1.VVau v.

She}!__lJI(Ltd
.uay:,

June 17, 1999

111 A: John Menzies,
(2] Q: One relatively small company?
[3J A: Yes,
(4J a: U it had been WH Smith, would you have taken the same
ISJ view?
[6J A: Probably not,
[7) 0: Why not?
181 A: BecauselpercciveWHSmithasbeingabiggercompany
(9J with more outlets; I did not know - I had never had

11 OJ any contact with john Menzies, I did not know the scale
1111 of their operation, I thought they were a fairly small
1121 company,
1131 oo,45 am)
(14] Q: Are you saying you did not thinkyou had a claim against
[15] Shell until, either somebody very big joined with them,
11s1 or more than one party joined with them? Is that what
1171 you .are saying?
(18] A: That wasmy view at the time myselfi that John Menzies
119] was not the leading brand with national representation;
(20] That may have been wrong in that they did have more ·
1211 outlets than I thought, but I had never had any contact
122] or dealings with them and I did not sec them as bcing a

,....__ , major retailer,
,,41 a: Have you not seen their shopswhen you go shopping on a
[2SJ Saturday morning in different town centres?

Page9

111 I did and it was a factor and I passed -
12J a: A different view on what, please?
[3] A: On the significance ofJohn Menzies,
141 Q: So you thought that somebody other than yourselfmight
ISJ think that the involvement ofJohn Menzies amounted to
16J the use of your idea?
[7J A: Yes, In fact that has transpired to be the case,
181 Because other people seem to take the view that it
[9J became a multiparty scheme when John Menzies joined,
[10] When I became aware of that, I did not recognise that as
1111 being my scheme because I had proposed a collection of
1121 the leading multiples in the country and I did not see
[13] it as being that;
l14J a: So is this· right them you had no complaint of your own
[15] which you would wish to make in relation to the
[16] involvemen t ofJohn Menzies? It is only when more than
1171 two people are involved in the Smart Scheme?
(18) A: That was the way I saw it, yes;
119J a: So are you saying that the essence ofyour proposal then
(20] was that there should be - can I say - a plurali ty of
1211 people beyond two?
(22] A: I was putting forward the idea of the leading - a
[231 collection of the leading High Street brands with a
(24) common currency, redemption and collection,
[2SJ a: Are you aware that HMV andUCIwere already redeeming
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111 A: I have seenJohn Menzies shops, but they are not a shop
[2] that I had ever used,
[31 a: They look just likeWH Smith, do they not?
(41 A: Similar, yes,
ISJ Q: And you see them as frequently, do you not, as you see
(61 WH Smith shops?
[7J A: I had not myself, no, I was more familiar with

__ 11 WH Smith, Often John Menzies, the ones that I have
.JJ seen, havebeen small er: small er scale shops,

1101 a: Are you seriously telling my Lord that you went to the
1111 British Library to find out about when Menzies became
1121 involved even though you thought that the involvement of
1131 Menzies did not involve a use of your scheme?
114) A: Yes, I am saying that,
[15] a: Why did you go to the British Library to find out about
(16] them?
1171 A: Because I was interested, because of the dates, that
[18) wben they started could have a bearing;
[19J a: What was your interest? ·
(20] A: On the date that they actually commenced operation -
1211 a: Why was that a matter -
(22] A: - in reference to the Funding Deed,
(231 Q: I see, Tell me then, in your own words,why you thought
(24] that was important?
(25] A: Because someone else could take a different view than
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111 partners in the Shell Smart Scheme from 1994?
[2] A: I am aware now and I may have seen it in the press
[3] cuttings at the time,
(4J Q: Assume you did see it in the press cuttings - because
[SJ this was not a secret at the time - arc you telling
[6] my Lord you thought the involvement ofHMY, UCI and
[7J John Menzies was not enough to constitute what you would
121 regard as the use of your concept?
191 A: I did not feel that that was the case at the time, yes,

1101 Q: I am afraid I have to put it to you,Mr Donovan, that
1111 what you are trying to do in this letter by referring to
1121 14thMarch 1997 is to create the impression that you
[13] have only recently come across information relating to
114) what you would regard as the misuse of your ideas,You
[15) are trying to create that impression? ·
[16] A: As far as - that was the correct impression,As far as
1171 I was concerned, I recognised my scheme being launched
1121 on 12th March 1997,
[19] Q: And not at any stage prior to that?
(20] A: Not at any stage before that;
(21 J a: Inwhich case,whywere you investigatedwhat Shell were
[22] doing before that?
[231 A: Because, as I say, that was my view and I knew that
(24] other people - if I was going to ask for advice on it,
(25] I had to give all the information that I could that was
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111 relevant, Since John Menzies had been mentioned in that
(2] article, I thought I ought to find out exactly when they
(31 started and what they were doing,
141 Q: Sorry, Mr Donovan, but I must put it to you that in fact
(SJ you were taking the view well in advance of
16] 27th March 1997 that there had been a use by Shell of a
[7] concept over which you were going to make some claims,
181 that you had already taken that view some time well in
191 advance of 27th March?

1101 A: No, no, that is not the case.The first time that
1111 I became aware that someone else viewed the John Menzies
1121 involvement as being multiparty was when I read the
[13] Sue Rayner report at the end of 1996,- Or 1997 I think
[14] it was that I got that,Then I realised that someone
115] else took a different view than I did,-
(16] Q: What do you say the date of Sue Rayner's report was?
1171 A: I think it was 1997,- I cannot remember the month,
[18] Q: Mr Roberts will look at the date, It has a copyright
[19] notice of 1996 on it, ·
(20] A: Because it said in there that John Menzies - it said
(21] words to the effect that led me to believe that that was
1221 her opinionr that it became a multiparty scheme when
- , John Menzies joined,

,~41 Q: So you needed, as it were, the views of Sue Rayner to
(25] tell you whether you had a claim, as you perceived it,
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111 over the concept?
(21 A: Well, it was the first time that I realised that someone
f3l else looked at that and thought that it was a
141 multiparty.As I say, if you look at my proposal, you
15] can sec quite clearly what I was putting forward, It
[6] was for a group of the leading retailers,. ·
[7] Q: So, let us be clear on this,You are saying that you

,,,-- 11 did not recognise what Shell was doing - when you
.Jl looked at it in 1996, you did not recognise it as the
(10] use of any concept you put forward?
1111 A: No, I saw John Menzies as being a secondary brand,
1121 Q: You said "no",You are agreeing with me you did not
113] recognise it, when you c.xamin ed it, as being a putting
[14] into practice of your concept?
115] A: That was my view, but I decided it was right to find out
116] what I could about it and pass it on to my own lawyers
1171 so that they could take that into account,
1121 Q: You go on in the third paragraph on this page to say. •
(19] "We presented to Shell two alternative executions
1201 of our proposals for a Shell-led consortium of
(21] participating retailers to issue and/or redeem a common
1221 promotional currency;. One was the Mcgama tch game, the
(23] other a loyalty promotion using a common currency:
(24] points, tokens et cetera which could be run as a
(25] separate business, Both were disclosed to two of
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111 Mr Lazenby's predecessors as National Promotions
[2] Manager, Mr Paul King and Mr Stuart Carson,-"
f3l Pausing over that paragraph, you are there
141 referring to what we know as Concept Four, arc you not?
15] A: Correct, yes,.
161 Q: And Concept Four was part of the document in which
[7] I think you proposed the Mcgamatch game as well,- Is
(BJ that correct, or have I got that wrong?
191 A: No, I think the Megamatch proposal was on its own on

11 OJ 12th May,. There was no mention of the multiparty
1111 loyalty scheme in that proposal, no,.
1121 Q: No, But your reference in this letter we can agree is
[13] to Concept Four? In that third paragraph there?
[14] A: Yes, the last part of that certainly,.
115] Q: You go on to say,. ·
116J "Roger Sotherton and I subsequently disclosed the
1171 concepts to Mr Lazenby during a presentation to him on
1121 12th May 1992 and, during a subsequent meeting at
119] Shell-Mcx House in November 1992, we gave Mr Lazenby a
(20) copy of Don Marketing's correspondence with Sainsburys
1211 covering the loyalty consortium concept,"
(22] A: Yes,. ·
(23] Q: I will come to that in awhile.Turn the paget
(24] "We have contacted a number of potential
(25] witnesses, including Shell and senior agency staff
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111 involved in Project Hercules, your code name for the
12! Smar t project,. They confirm that Mr Lazenby headed up
f31 the project team and that Smart was designed from the
141 outset to eventually become a consortium promotion,
15] This is further confirmed by a recent report in ·
16J Marketing Weckwhich stated Smar t, the Shell scheme,was
[7] deliberately named and designed to allow it to play down
[8] the link with Shell and encompass many partners,-•
19] Do you see that? ·

1101 A: Yes, I do,-
1111 a: You say there you have "contacted a number ofpotential
1121 witnesses, including Shell and senior agency staff
113] involved in Project Hercules,"
114] I put it to you, as I put it to you yesterday,
115] that amongst the Shell staff that you contacted was
(16J Paul King?
1171 A: Correct,.
118] Q: And I put it to you that amongst the senior agency staff
119] involved in Project Hercules that you had discussed this
(20] matter with were the people from Senior King?
(21] A: Yes, I discussed it with MrMike Fairhurst, who was a
1221 former employce,-
(23] Q: AndMrMikc:Fairhurstitwaswhoseconvcrsationyou tape
(24] recorded, and we looked at that yesterday afternoon?
(25] A: Originally, yes,.
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111 Q: You had discussed the involvement of that company,
121 Senior King, in Project Hercules, had you not?
[31 A: Yes;
141 Q: You say so here;
ISJ A: I did not know itwas called Project Hercules, but
(6] I discussed their involvement in the loyalty card
[7] scheme;
!Sl Q: Right.You discussed it at some length with them, did
[9] you not?

1101 A: No;
1111 Q: You must have done, surely?
1121 A: No, not - I would guess five or ten minutes;
1131 Q: No, no; Come now;You are discussing detail;You want
1141 to know what has been going on;You went into it with
l15J them in considerable detail , did you not?
116J A: No, I did not, no;
1171 Q: Did you know Senior King were making a claim against
1121 Shell in respect of that concept?
11 SJ A: I did, Not in respect of the multiparty scheme, no;
(20] Toe ordinary stand alone Shell scheme, yes; I knew they
1211 had been contemplating makin g a claim; ·
f:!21 Q: Just read into this letter you have written.The third
'Jbc '

1241 "They confirmed that Mr Lazenby headed up the
(25] project team and that Smar t was designed from the outset
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111 A: I think about December last YC:U:·
(2] a: And you did not see it in discovery documents at the
131 date of this letter, did you?
141 A: Just let me think about this; Itwas June 1997 in the
ISJ DJ Freeman report; ·
(6] Q: Did you in fact learn that the project was called
(7] Project Hercules from these people, from Senior King and
[Sl Paul King? Did you in fact learn from them that this
191 was called Project Hercules?

1101 A: Possibly, but I cannot remember for certain; Obviously,
1111 if it is in there, I got it from somewhere, because ·
1121 I did not know it myself;Whether I had read it in an
(131 article, or one of those gentlemen mentioned it to me,
1141 I cannot recall now;.
11SJ Q: You must have a recollection of your discussions with
1161 these people?You must, surely, Mr Donovan?
1171 A: I recollect that I asked them questions about the scheme
(18J and they gave me answers; None of the conversations
119] were long conversations.They were all fairly short;
120] Q: Tell me then, please, what questions you would have
1211 asked them?
(22] A: Well,itwould be primarilywhetherMrl.azenbyhadany
(23) involvement in the scheme;
1241 a: And what sort of scheme it was; correct?
125] A: I cannot recall that,

Page ns

111 to eventually become a consortium promotion,"
(2] Do you see that?
131 A: I do;
141 Q: Who told you that?
ISJ A: Mr Fairhurst and I believe that I probably also spoke to
(6] Mr Steve King, who, by then I think, had broken away
(7] from Senior King and formed his own agency;.
11 a: You spoke to Paul King as well, did you not?
[9] A: And I spoke to Paul King;

110J a: You gave yourself, by means of at least those three
1111 contacts, a full briefing on the way Project Hercules
1121 had worked and how it had been set up, did you not?
1131 A: Well, as much as they gaveme, I did not get
1141 information - nobody ever mentioned the project name ,
[15] for example,
116] Q: How do you know it is called Project Hercules then?
1171 A: Because of the discovery documents.
1121 Q: Which discovery documen ts? '
119] A: Because Imust have read an article - at that time
120] there were not any discovery documents.That is right;
1211 Q: That is right;You quickly remembered that just then,
(22] did you not? ·
(231 A: No, there was not any discovery;.
1241 Q: When do you say you saw the name Project Hercules in
125] discovery documents?
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111 Q: Surely itwas a matter of great interest to you to know
(2) what the scheme was?
(31 A: It was, but I cannot recall e.xactly what I said,
141 Q: If it was a matter of great interest to you, as you
ISJ agree it was, you must surely have asked them what the
(6] nature of the scheme was, what the configuration of it
(7] was?
l8l A: I may have done; I cannot recall that,
191 Q: How are you able to write this letter at all then

1101 without knowing what the scheme was designed to be like?
1111 A: Certainly based on information obtained from those
1121 people and from any articles that I had rea<l;
1131 Q: And, to get the information out of them, you had to ask
1141 questions about the subject matter that they were
115] discussing with you, did you not?
11s1 A: I certainly asked them questions,. I raised the subject
1171 with them, yes, ·
1121 Q: Did you take any notes or did you make any tape
1191 recordings of your conversations with these people?
[20] A: I did not,. I explained yesterday that I did not make
1211 tape recordings of anyone other than Mr Lazenby and
1221 Mr Watson and that conversation with Mr Fairhurst; No,
(231 I did not take any notes, no; ·
1241 Q: You are quite sure about that?
125J A: Yes, other than the notes you have seen, the
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111 conversation with Mr Steve King;
(2] a: So you arc going to say to me, are you not, that, if
[31 there is not a document in the bundles, there is no
141 other document to be seen?
ISJ A: Sorry, I do not understand that;
16J Q: I am trying to find out from you whether there are more
(7] documen ts thanwe know about from these bundles which
(81 are before the court presently in which you have
(9] recorded the subject matter of your discussions with any

1101 of these people?
1111 A: No,.
1121 Q: You kept it all stored in your head?
[131 A: Yes;
1141 Q: You trusted your memo ry?
115] A: Yes; Because all I was doing was writing - I did not
116J expect that Shell were going to defend the case in the
1111 way that they have,. I thought they would be willing to
l18l discuss it; ·
1191 Q: You have your finger on a point there, have you not?
(20] You never expected to be there in this witness bo.x
1211 answering questions about this, did you?
122] A: No, I did not, no,.
- Q: You thought they would back down on the face of this

111 "I draw your attention to Concept Four,."
(2] Item 2; Sainsburys letter to Don Marketing dated
Pl 20thJune 1990,.Volume El at page 420;You sayi
141 'This is a self-explanatory letter from
[5] Sainsburys;This was a response to a teaser letter from
16] Don Marketing, of which we do not have a copy/
[7] That is where Sainsburys wrote to you and said to
[81 the effect that, if you have a proposal to make, send it
[9] to us and we will think about it?
(10] A: Correct;
1111 a: Item 3; Don Marketing's letter to Shell dated 25thJune
1121 1990; El/421;This was, you say:
1131 ";;; a copy of your company's letter to Mr Carson
1141 confirming a telephone discussion with him earlier that
115] day, when he gave his approval on behalf of Shell for
l16l Don Marketing to explore the prospect of a multibrand
117] promotion involving Shell and Sainsburys," .
[181 Just to have this clear, the approval you got from
119] Mr Carson, according to that letter, was a promotional
(20] game, was it not?
1211 A: It was, yes;
[22] Q: It is not a loyalty scheme that you got approval from
(231 him-

,L4l letter, did you not? I 124]
(25] A: Not - well, partly on that letter, but partly on what (25]
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A: That is correct;
a: Item 4 is Don Marketing's letter to Sainsburys dated
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111 had happened in the pas1;
[2] Q: You thought you could send them this letter and threaten
(31 them with publicity and bring pressure to bear in that
141 way and that they would back down;That is what you
[5] thought, did you not?
[61 A: I thought that Shell would talk to me about it, because
[7] we seemed to have got on a better basis with the letter

_. 'l of apology from Dr Faye; I thought they would be
,91 willing to discuss it and see ifwe could resolve it

1101 amicably
1111 Q: The letter of apology that you refer to wasp.art of the
[12] agreed terms of the settlement that you had reached in
1131 1996, was it not?
1141 A: It was; It was a letter that was offered to me;
11 SJ Q: Let us· go on with this document;You are about to
(16] identify a string of documents; It may be convenient if
117] I give, for the transcript, the bundle references to
11a1 each of these documents as I go through this letter;
l19J You say:
[20] "We have supplied a selection of key docume nts as
(21] follows;;; Number 1 is the DM proposal to Shell dated
(22] 23rd October 1989,."That is El/33l;That is Concept
[23J Four; correct?
(24] A: That is correct, yes;
(25] Q: You sayt ·
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111 lOthJuly 1990; El/422;This was the letter offering a
[2] Disneytime promotiont
[3] 'This happened to be a DM project which Shell had
141 cancelled after they discovered that Disney had an
15] exclusive tie-up with Esso,"
(6] You will agree with me, will you not, that that
[7] letter to Sainsburys on lOthJuly 1990 proposed a game,
18] not a loyalty scheme?
19] A: Correct;

1101 Q: Item 5 is Don Marketing's letter to Sainsburys dated
1111 24thJuly 1990; El/449,This is the letter to
1121 Mr Brian Horky; correct?
113I A: That is correct;
[141 a: You say there:
l15J "On 24thJuly 1990 we sent a further letter to
116J Sainsburys following discussions which Mr Sotherton and
[17J I had had with Mr Brian Horley, their Advertising and
[18] Marketing Manager.We sent with the letter a cop}' of
119] Concept Four from! the October 1989 proposal, plus the
1201 cover page of the proposal;"
1211 I notice - and you will see for yourself - that
1221 you do not mention in this list of letters the letter of
[23] 24thJuly 1990 which you are supposed to have sent to
(24] Mr King at Shell, That is El/446; Is there a reason
(25] for that not being mentioned here?
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111 A: I really do not know,
(2] Q: Do you know the letter I am talking about?The letter
['3] to Mr King?
141 A: Yes, I do, I think I know where that came from, yes,
ISJ (11,00 am), . .
(6] Q: That letter, which is dated 24 th July 1990 to Mr King,
[7] contains, at the back end of it, a reference to an
181 option, Do you remember that?
191 A: Yes, I do,

110] Q: Can you please tell my Lord why that letter to MrKing
1111 is not mentioned or referred to, even obliquely, in this
1121 letter that we are looking at here?
(131 A: Because I did not realise I had the letter,What
1141 happened is, I got the report from DJ Freeman in
115] June 1997 and in there it referred to the Collect and
116] Select Scheme and research, I then checked some
1171 documen ts which I had, which included a report published
118] by Promotions & Incentive Magazine in July 1991 and that
[191 set out about the background to the research that we had
(20] carried out on Collect and Select.That set me to

I

1211 looking for the research documen ts, I went through a
1221 lot of files and, when I found it in a box that had

information about the Fundraiser Scheme, and because
,1 Mr King had somebody called Jill Shaw, who I think was a

(25] research person at Shell, to look at the Fundraiser
Page25

111 your side of it?
(2] A: That is correct, yes,
(31 Q: Therefore it is material you would have looked at before
141 you wrote this letter in 1997, is it not?
ISJ A: No, It was because there was information that came in
16] the report from DJ Freeman that I had not been aware of
[7] before and it set me off looking for that information
181 about Collect and Select, I then found the article from
[9] Promotions & Incentives Magazine and

1101 I realised - I then checked all of the research that we
1111 ever had on any project and I found that, in the
1121 Fundraiser file was the letter, Because it had a
1131 reference to the fact that Jill Shaw at Shell looked at
1141 the scheme,
11SJ Q: You are saying, are you, that, at the date of this
116] letter you have open in front of you now, you had
(17] forgotten about the letter to King?
1181 A: Yes, I had,
119] Q: Are you saying also that you had forgotten about the
(20] existence of an option granted to Shell?
1211 A: I think I had, yes,
1221 Q: Are you saying,when you found that letter subsequently,
[231 that was what brought to mind the idea that there might
(241 be an option in place?
[25] A: Yes,
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111 Scheme and that letter had ended up in that file,
(2] MR COX: My Lord, I wonder if I might interrupt my learned
(31 friend, not in any spirit of criticism, but since my
141 learned friend does occasionally invite the witness to
ISJ address your Lordship, I wonder whether I might invite
16] the witness to address your Lordship when giving his
[7] answers,
-.·1 MR JUSTICE LADDIE:Why? I do not care who he addresses,

If he finds it more convenient speaking to Mr Hobbs,
(10] I can hear him either war,.
1111 MR COX: I know your Lordship can, but sometimes it is
1121 easier if your Lordship is looking -
1131 MR JUSTICE LADDIE:What, straight into his eyes? No, it
1141 does not matter,
115] MR COX: No, not at all, but just to address your Lordship
11s1 when answering,
1171 MR JUSTICE LADDIE: No,. Mr Donovan, you address your
[181 answers to whoever you like, I will listen,
119] A: Thank you, ·
(20] MR HOBBS: You were just telling us about finding the letter
1211 to Mr King of 24thJuly 1990 in amongst some research
1221 papers,
(231 A: That is correct,
(241 Q: That is research material that you looked at for the
(25] purposes of deciding what the history of this was from
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111 Q: You had forgotten all about that; correct?
[2] A: Yes, It was seven years earlier,
(31 Q: Absolutely So there is - ·
141 A: It was five years earlier,
[5] Q: So there is no possibility, is there, that you could
1s1 have mentioned it to Mr Lazenby then?
[7] A: Yes, I did mention it to Mr Lazenby Because that was
101 in 1992 and of course it was only 18 months earlier that
[9] we had arranged that with Shell,
r101 Q: You see, if I understand your case correctly - the case
1111 that is being put on your behalf - there came a time
1121 when you say you actually showed that letter of
1131 24thJuly 1990 to Mr King,Are you saying you handed a
1141 copy of that to Mr Lazenby?
[15J A: Yes, I did,
[16] Q: You did, did you?
[17] A: Yes, I did,At his request,
i1a1 Q: Really? . .
l19J A: Really,
1201 Q: But you yourself forgot all about it?
1211 A: Yes.You have to remember, in the intervening period,
(22] I had been involved in these long battles with Shell on
(231 other subjects,
[241 Q: Before writing this letter, you checked your files and
[25] you checked your position and you made it a matter of
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111 very careful deliberation what you would say in this
(2] letter, did you not?
131 A: Yes, I did,
(4] Q: You are telling my Lord, are you not, that you had no
ISJ recollection, even when you went back to all the
[6] docume nts that you had surrounding your communications
(7] with Shcll, that you had no recollection at the date of
18] this letter of the existence of that option letter?
(9] A: It had not come into my mind, no,

110] Q: Are you sure you are telling the truth?
1111 A: Yes, I am, If I could just say that, even now, there
1121 arc so many documen ts involved that, every time I look
[13] at a selection of them, I find something that I had not
114] remembered.There is just so much volume of documents,
11SJ Q: Turn the page, please, on the letter I have given you;
116] The sixth documen t you refer to is Don Marketing's
117] proposal to Shcll dated 12th May 1992,This is E2/973;
11s1 This is the proposal that you put to Mr Lazenby the ·
(19] first time you met him; correct?
(20] A: That is correct -wen, let us just get this right,
1211 Megama tch, yes, that is correc1; ·
r221 Q: You had never met Mr Lazenby before 12th May 1992?

A: Correct,
124] Q: You sayt

(25] 'The proposal you put to him included the
Page29

111 24thJuly 1990;You have never claimed that,have you?
(2] A: To have sent him it? No,
f.ll Q: No; .
141 A: No,
ISJ Q: We shall be coming, in due course, to the meeting in
(6] May; I shall press on for the moment, Item number St a
[7] Shell letter to Don Marketing dated 4thAugust 1992;
[8] That is E3/l 200,You say. ·
19J 'This is the letter in which Mr Lazenby casually

110] mentioned that he had been speaking to a variety of
1111 suitable partners about the Megamatch projec1;The
1121 disclosures were made without our knowledge· or consent
113] and were, therefore, a flagrant breach of the
[14] confidentiali ty terms on which we had disclosed the
115] concept to hin1;We still do not know who he had spoken
[16] to or on what basis of confidentiality, if any,"
117] A: Correct;
11s1 Q: You had in factmade enquiries, had you not, about what
l19J Mr Lazenby had done around and about the time of that
(20] letter on 4thAugust 1992?You made enquiries about
1211 that, did you not?
(22] A: Sorry, I do not understand you;
(231 Q: Youmade enquiries around and aboutwhatMrLazenbyhad
(24] done in this connection with regard to Megamatch and
(25] approaches to suitable partners, did you not?You made
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111 Megamatch game;"
[2] Then you say:
131 it was at this time that we first discussed the
(4] loyalty card consortium proposal with him, as is
ISJ confirmed by notes made by Don Marketing during the
(61 meeting which were handwritten on the last page of our
(7] copy of the proposal(
'l A: Correct, ·

19J Q: You know he denies any recollection of you discussing
110J that proposal with him at that meeting?
1111 A: Yes, I do;
1121 Q: Item 7 is a letter to Shell dated 14th May 1992,
113] E2/981. You say: ·
(141 "A copy of our letter to Mr Lazenby two days later
115] which enclosed a copy of [Concept Four],"
116] Right?
[17] A: Yes,.
11s1 • Q: It has been your position up until now, has it not -
11e1 and I think it remain s your position - that the only
(20] document you sent to Lazenby in May 1992 was the Concept
1211 Four document?
(22] A: That is correel;
(23] Q: You do not claim- and you have never claimed - to
(24] have sent him a copy in May 1992 of the letter to
(25] Brian Horky of 24thJuly 1990 or the letter to King of
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111 enquiries about that?
121 A: With whom?
f.ll Q: Did you make enquiries?
[4] A: I did make enquiries about the approach toWoolworth;
[SJ Q: Ofwhom did you make those enquiries? ·
[6] A: This was Senior King and Mike Fairhurst in the
[7] conversation that you have a copy o~.
181 Q: Is that conversation that we have had a copy of the
[9] totality of your discussion with him on this topic?

110] A: No, because he phoned me back some time later,
1111 Q: What did he tell you when he phoned you back?
1121 A: That he could not find the documents,
113] Q: You have a clear recollection of that? ·
[14] A: Yes, I have;
11SJ Q: Arc you sure that is your recollection ofwhat he said
[16] to you when he phoned you back?
117] A: Yes;
118] Q: At this point I would like to play to you a tape which
119J you disclosed on discovery of these proceedings, which
(20] we re-listened to last night,At the same time I would
[21] like to hand to you a transcript of the conversation
[22] that we are just about to hear;
1231 Would your Lordship permit me to do this, please?
1241 MR JUSTICE LADDIE: Yes, of course;
(25) (11;15 am)
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111 MR HOBBS: I am going to hand up the transcript so we can
(2] listen to it together and I am hoping that the tape will
(3J be at the correct startin g point; (Handed); It says
141 "Mike Hawkis", In fact we know from other documents in
ISJ the case it should be H-A-W-K-Y or H-A-W-K-E-Y,We are
16] not quite sure, but it is Hawkey, ·
[7] A: I think it probably should be Mike Fairhurst;
181 Q: You will see that he actually says his name on the
19] tape;

110J A: Okay,
1111 (Tape recording played in court)
1121 Q: Do you remember that conversation now?
[131 A: I do now, yes;
(141 Q: You did not remember it a little while ago, did you?
115] You did not remember it until I just played that to you?
116] A: Correct,
117] Q: Or did you?You remembered surely that you made
118] enquiries of Senior King?You remembered surely that
(19] they came back to you with a response and that we have
(20] just listened to at least one of their responses, if
1211 there was more than one?
1?2J A: There was some confusion, because I thought that Iwas

....._ speakin g to Mike Fairhurst; I think in the other
.~4J transcript that you have it said "Hawkey" on it and then
(25] I changed it to "Fairhurst" and it appears that
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111 a: It is; It is a tape which came from you originally;
(2] A: Okay;
(3J 0: That was your voice on that tape?
141 A: It was,
ISJ Q: You remember that conversation?
16] A: I do now, yes;
[7] Q: You made that tape recording?
181 A: I did;
191 0: You never transcribed it?

110J A: Apparently no1;
1111 Q: And the purpose of the enquiries to Senior King was
(12] around and about- as I called it a little while ago -
[131 what was going on in connection with 4thAugust 1992
1141 letter which you had got back from Lazenby, was it not?
115] A: Can I first of all just back up a little bit?You said
1161 that I transcribed ii;
117] Q: You did not?
11a1 A: In fact I got someone else to do this.As far as
1191 I knew, they had prepared transcripts of all of the
1201 conversations, I think what happened - I can only
1211 guess - is that" they did not do that one,
(22] a: Who did you get to transcribe it?
(231 A: Someone calledMrs Peacock,whowas a secretary who used
(241 to work for us some time ago,
(25] Q: She is the reference "SDP" which appears on so many of
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111 somewhere along the way that this one - I do not think
(2] that this is in discovery, is it? This particular one?
131 No;
141 Q: You tape recorded all your conversations, did you not,
15J with Senior King?
(6] A: No, I did not;
f7J Q: You did, Mr Donovan, did you not?

1 A: I did not,
JJ 0: And in fact they came back to you in response to your

110] enquiries for documentation and they told you in this
1111 letter to your satisfaction that Mr Lazenby had not, as
1121 you thought, been going behind your back on Megamatch,
1131 That is what they told you, to your satisfaction?
1141 A: I had forgotten all about this conversation, Is this
11SJ the same person who is on the other tape? ·
[16] Q: You are asking me?
117J A: Yes,
1181 0: Why are you asking me?You tape recorded these
119] conversations,
1201 A: Because I did not realise that there was a taped
1211 conversation with - I thought this was Mike Fairhurst,
(22] 0: The tape I have just played to you is a tape that your
[23J side has disclosed to my side in this litigation on
(24) discovery; yes?
(25] A: I do not know,
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111 your letters?
121 A: Yes, correct,
(3J Q: She lives in Bury Saint Edmunds, does she not?
141 A: No, she lives in Stowmarket,
15] Q: When did you ask her to transcribe these tapes?
[61 A: At that time;
[7] 0: At what timd
181 A: Whenever the - after the last conversation, which
[91 I think was in February 1994;

1101 0: Last conversation with whom?
1111 A: With Shell, At some point, I cannot remember exactly,
1121 certainly she typed in the bulk of the tapes,
1131 0: When was your last conversation with Senior King?
1141 A: I would have to think about that one,
11s1 Q: You havemademany records and tape recordings ofyour
I1s1 conversation -
117)

118)
A: No, I have no1;
0: You cannot trust your memory, can you? So you have to·

1191 make a record, do you not?
(20] A: No; I asked someone else to type out all of it, because
1211 obviously it was quite a considerable job; I asked her
(22] to do it, and she spent a day doing it, I thought that
(231 all of whatever was on the tapes had been represented on
(241 these transcripts,
(25] 0: You had this tape transcription exercise done, I think
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111 you said,in 1994?
(2] A: I said that I was not sure and I am still not sure
131 exactly when it was done;
141 a: Give us your best guess, on reflection, as to when the
ISJ transcripts were made?
16] A: It is possible that there was more than one session as
[7] well; I would have thought that the - there was
(BJ certainly one, probably towards the end of 1993 and
19J possibly another one;

110] 0: Did you listen to these tapes again in doing your
1111 research for the purposes of the letter we have open in
1121 front ofus of 27th March?
[13) A: No, because I had the transcripts; I did, on some of
114I the tapes from Mr Lazenby, listen to than again , but not
115] all of them;
116] a: Go back to that letter we were just looking a1; Page 3;
1111 The reference is E3/1200; Item 8; Shell letter to · ·
11sJ Don Marketing dated 4thAugustt
(19) 'This is the letter in which Mr Lazenby casually
(20] mentioned that he had been speaking to a variety of
1211 suitable partners about the Megamatch project;The
r:>2J disclosure were made without our knowledge or consent

.,._ and were, therefore, a flagrant breach of the
t24J confidentiali ty terms on which we disclosed the concept
(25] to him;We still do not know who he spoke to and on

· Page 37

111 what basis of confidentiali ty, if aDY,. •
(2] In fact, the tape we have just listened to and the
(31 transcript we have led you to say, as you say on
141 page 1; Mike sayst
ISJ "So itwas not really anything to do with you?"
16J And you say:
[7] "No, okay; So what he said about that was true

1 then/ .
,.iJ And you get to the penultimate page:
[10] "Well, it was worth the enquirY,.At least it has
1111 cleared that up in my mind,"
1121 When you wrote this letter in 1997 and you made
113] that statement in paragraph 8, you did not believe that
114] what you were saying there was true, did you?
115] A: I had forgotten about tha\ In fact, the other day,
116] when I was reading the documen ts, I noticed there was
1111 some reference to Mr Lazenby speaking to Safeways and
11s1 that raised the doubt about it in my mind;
(19] 0: When you wrote this letter, you did not believe that the
(20] statemen t you were making there was true, did you?
(21] A: I did believe it at the time, yes; I had forgotten
(22] about this conversation;
(231 0: You felt free to make an allegation, did you, even in
(241 circumstances where, to your own knowledge, you had made
(25] enquiries on the topic of Senior King?
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111
(2]

A: I had made enquiries aboutWoolworth, yes;
a: You in fact said, I think, that you spoke to Fairhurst

(31 in an earlier conversation on this very topic with a
141 view to getting information from them?
ISJ A: Now, I do not know whether there is a mix-up on the
16] names and whether I spoke twice to Mr Fairhurst or once
[7] to Mr Hawkey and once to Mr Fairhurst;
!BJ 0: Anyway, you spoke to someone from Senior King and you
19J made enquiries on this very topic?

110J A: Yes;
1111 Q: And you had a transcript of one of those conversations,
1121 did you not?
1131 A: Yes;
1141 0: You are still saying, are you, that that did not jog
115J your memory as to help you to remember what the outcome
11s1 of those enquiries was of Senior King?
117] .A: Correct;
11s1 a: You just did not remember what they told you?
[19] A: I had forgotten about this; I knew that
(20] someone - whoever I spoke to first had phoned me back.
1211 So it must have been Mr Hawkey phoned me back and
(22] I could not - I thought he had said they just could not
(231 find the documen ts; Because he had left Senior King;
(241 I had forgotten about the details of the conversation,
(25] Q: On what basis then did you make this positive statement
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[11 in paragraph 8 in 1997?
[2J A: Because I thought that that was the case;
131 0: On what basis did you think that was the case?
141 A: The best recollection that I had;
ISJ 0: And your recollection of the events that you are basing
[6) this statement on was what?
[7] A: That I did not recall that Mr Lazenby was talking to
ISJ other parties;
19J a: Sorry, I think you were telling me - correct me if

110] I have it wrong - that you thought you had a basis in
1111 fact for making this statemen t?
1121 A: Yes, correc\
1131 a: I am asking 'you to say\ if you can, what basis it was
114] that led you to include this statement in this letter?
115] A: Because I did not remember the conversation that I had
116] had here with the chap from Senior King;
[17J Q: That is what you did not remember;What did you
11s1 remember and what did you think ?
119] A: I only had the letter of 4th August in front ofme;
[20] a: You surmised, did you?
[211 A: Well, it was the best recollection that I had;
(22] Q: You are accusing Mr Lazenby in this paragraph in this
(23] letter here of a flagrant breach of the confidentiality
(24] terms on which you disclosed the concept to him;You
(25] felt able to do that, did you?
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111 A: Yes, because I had not recalled this conversation;
(2) Q: I am going to put it to you - and this is a convenient
(31 moment to do it - that you arc in fact prepared to say
141 anything you thinkyou need to say in order to obtain
15] the objective you wish to obtain and this is an example
16J of that?
[7] A: No;Itisanexampleofmymemorynotbeingonehundred
(BJ per cent on every occasion.There is a huge amount and
191 volume of documents;There are a lot of events; I try

110] to be as honest and accurate as I can, but I will not
1111 always get it right;
1121 Q: Let us look at item 9 in this letterwe have open in
[13] front ofus, It is the Don Marketing letter to
1141 Sainsburys of 24n/1990, given to Shell on
115) 22nd November 1992;Toe document reference is El/450A,
[16) and I say "questionmark";You have alreadymentioned,
117) you see, at item 5 a letter to Sainsburys and you are
11a1 nowdrawing a distinction between that letter at item 5
[19] and this letter at item 9; Ifwe look at the text under
(20] item 9, you sayt ·
(211 "During ameeting at Shell-MexHouse on
21 22nd November 1992,which had been arranged by us to
present several Don Marketing concepts toMr Lazenby,

(24] Mr Sotherton and I supplied him with a copy of
(25) Don Marketing's letter to Sainsburys dated 24thJuly
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111 and probablyMr; Sotherton as well; I imagine I would
121 have done, ·
131 Q: You are drawing attention in paragraph 9 to Mr;
141 Sotherton's handwritten notes; I will come to that ·
ISJ later on; Item io "DM letter to Shell dated 19th
161 November 1993; "E7- 2976; Perhaps we should get it out;
[7] Would you go to E7 please, page 2976? ·
181 A: I have that letter, yes;
191 Q: You rememberwe discussed this document yesterday?

110J A: I do;
1111 Q: You· remember the last portion of this letter and the
1121 word being underlined and the point you are making
1131 there?
114] A: Yes;
11SJ Q: Have that open alongside youwhenyou look at the letter
116] I handed up to your
1171 _"DM letter to Shell dated 19 November 1993, My letter
[181 to Mr;Watson following his assertion during a telephone
119J conversation (your lawyers have the transcript) that
1201 Shell could use DM concepts without involving DM;
1211 Please note the content of the last paragraph of this
(22) letter,"
(231 Do you see that?
(24J A: Yes, I do;
[25) Q: Surelyyou will now accept that your letter of 19th
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111 1990; He had specifically asked us to bring it along
[2] with us.The enclosed copy contains Sotherton's
131 handwritten notes of some relevant matters agreed during
141 the meeting;•
ISJ A: That is correct, yes;
161 Q: I put it to you that seeing what we have seen in this
[7] letter so far has been the second reference to

,,,- 1 Sotherton, yes, it is, you wrote this letter, you must
19J have put your head together withMr; Sotherton about

1101 what he did not remember about events?
1111 A: As I said,when I had a chance to read this letter it
1121 would jog mymemory and it did on the second page where
[13] it said I spoke to a number of people; I am sure I
1141 spoke toMr; Sotherton_
11SJ Q: Now that it has jogged yourmemory, it would be right
[16] formy Lord to understand you had extensive discussions
1171 withMr; Sotherton before you wrote this letter?
118] A: I don't knowwhether I did; I must have spoken to him,
(19) I am sure, if I said I spoke to a number of the most
(20] important people in there;
(21] Q: Whowereanumber.ofthemostimportantpeople?Name
(22] them;
(231 A: ·The people I mentioned earlier on; Mr; King, that is
[24] Paul King; I believe I spoke to Steve King and I
12SJ believe I spoke to eitherMr; Fairhurst orMr; Hawkins
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111 November, 1993 and those last three or four lines, did
121 not contain a casual off- the- cuffthrowaway remark, it
(31 was a deliberate marker, was it not?
141 A: No, it was not; If it had been, if I had any knowledge,
ISJ I would have beenmore careful inwhat I said there; I
[61 would have mentioned specifically the concept; ·
[7] Q: I am putting to you now that your last three or four
l8J lines of the letter of 19th November, 1993 were written
191 with an eventuality inmind which came to fruition in
(10] this letter of 27th March, 1997;You wrote the letter
1111 of 19th November with a view to being able to saywhat
1121 you did say in the letter of 27th March, paragraph 1O?
l13J A: No, I did not;
[14J Q: It is just a coincidence, is it?
[15) A: It is not a coincidence, but I did not knowwhat was
1161 happening; I had no knowledge of it whatsoever;What
1171 was going on behind the scenes I did not know and
1181 because I had been talking about Mega Match I oftenwhen
119] we talk about Mega Match, we think of the other scheme
1201 and on this occasion this happened and I decided to put
1211 it on the bottom of the letter;
(22) Q: Just a piece of passing Information, is that it?
(231 A: As I said yesterday, it was a casual throwaway thing,
[241 yes.
12SJ Cl: Casual throwaway thing notmeant byyou seriously; Not
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111 mean t to be taken seriously by them?
(2] A: If I had had any knowledge of it I
131 would have been more careful and precise in what I said,
(41 a: Stay with the letter I have handed up
ISJ to you this morning, please , Item 11, Shell letter to
[6J Don Marketing, E6, 2745,.You say that!
[7] "Watson's response later on conceded that Don Marketing
(BJ 'may have rights over some particular promotions based
[9] on the concept of various retailers using a common
(10] promotional currency;;( Note the reference in the
1111 plural to 'some particular promotions("
1121 Do you see that?
113) A: Yes, I do,
l14J 0: You are amanwho attaches immen se
115] importance to the precise words used in correspondence?
116] A: Sometimes, sometimes not, because I am
l17J human,
[18J a: Because you are what?
(19] A: I am human , I am not always right,
(20] 0: E6, 2745 you are treating the use of
1211 the plural as supporting a nuance about a recognition in
122] relation to more than one promotion,.That is what you

.-._ ~ are wishing to say in your ·
[24] paragraph 11 on page 3, are you not?
(25] A: Yes,.
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111 MR COX: I wonder ifmy learned friend would
[2] like to take him to the letter he has just referred to,
131 MR JUSTICE LADDIE: Yes, take him to it,
141 MR HOBBS: Could you go to E6 and it is page
15] 2745,
[6J A: I was referring to my response letter
(7] to that which is 2746,
[BJ Q: Shall we just start, I will go to both
(9J with you, shall we start on 2745, He is replying to

110] your letter of 19th November, He says in the second
1111 paragraph, .
[12] "It may well be that you have rights, jointly with
1131 Shell, in respect of the design, art work and playing
1141 pieces which were used in the 1984 promotion which was
115] based on the 'Make Money' concept.The 'Make Money'
116] concept itself, of course, predates the 1984 promotion
[17] and was used in the UK in 1966, following its earlier
11 a1 successful use in the USA,Therefore, although you may
119] have some rights as outlined above, those rights would
(20] not in any event extend to a scheme, rule or method for
1211 playing the game or to the original concept for the
[22] promotion,•
[231 Then he says, with reference to your last paragraphs
(24) "I note the last paragraph of your letter regarding the
(25] Mega Match concept, but do not however entirely
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11] a: Turn the page,
(2] A: Are we talking about this letter now
13]
141 a: Which letter?
ISJ A: The long letter,
16J a: The one I handed up thismorning,
[7] A: The one you handed up this morning,
BJ yes,
[9] Cl: That is correct,.

1101 A: You do not want to talk about Mr,
1111 Watson's letter? You made a reference to it,
1121 0: I did,
(13] A: You don't want to talk about the
114] letter?
(15] a: I don't, but if you want to say
116J anything, this would be a good time,
117] A: Well, I let the matter rest, I ·
1121 suggested since we had other disputes going on there was
119] no point in getting involved in any further problems
(20] unless they were intending to run a promotion in which
(21] case if they told me, we could discuss ii; I do not
[22] remember the exact words, but it was along those lines,
[231 a: You knew they were going to run a card- ·
(241 based scheme in 1994?
[25J A: No, I did not,
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111 understand your position,You may have rights over some
[2] particular promotions based on the concept of various
131 retailers using a common promotional currency but you
141 cannot have any rights over the concept itself and there
ISJ have been many such schemes already, One that readily
[6J springs to mind is the 'AirMiles' promotion,"
[7] Keep that open for a moment, In your letter that I
[BJ handed up this morning, you draw attention to the use of
[9] the plural in the last paragraph,

1101 "You may have rights over some p.articular promotions"?
1111 A: Yes,.
[12] Q: And you are drawing attention to the
113] use of the plural there?
114] A: Yes,.
l15J 0: You are attaching importance to the
l16J nuance that you see in his use of the plural?
117] A: Yes,.
[18] Q: Now, the letter you want me to look at,
11s1 I think, is the one on the next page, 2746,.You
(20] remember this letter? ·
1211 A: Yes, I do,
(22] Q: You had a good recollection ofwriting
(23] it at the time?
(24] A: Yes,
(25] 0: If you then look at it and tell me what
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111 it is you want to say about that letter?
(2) A: That last paragraph!
(31 "However, unless Shell is actively considering running
(41 one of the relevant promotions, it seems to me that
ISJ further discussion is unwarranted at this moment,
[6] Discussions relevant to a particular concept could be
[7] undertaken at the appropriate time, should it ever
181 become necessary;"
191 Q: What is the point you wish me to
(10) understand?
1111 A: As far as I was concerned, Shell left
1121 the matter to rest on that basis; I had no idea what
[13) was going on behind the scenes and that was it as far as
1141 I was concerned until I read the article inJuly, 1996i
115] I thought they were just going to run a Shell stand- ·
I16J along scheme,
117J Q: Smart scheme?
1121 A: I probably did not know what type of
119) loyalty card it was , I knew they were considering
1201 running a stand- aione Shell schanei
1211 Q: In the conversation that you had which
122] was tape recorded withWatson on 1 st November, I had

J shown you yesterday, using the word 'Smart' in relation
[24) to a card scheme?
125J A: Right;

111 Q: You see, I put it to you that there
(2] were two obstacles in your way at that time;The first
(31 was you knew that Senior King were getting ready to make
(41 a complaint of breach of confidence over the concept.
ISJ You knew that, I put that to you yesterday? '
161 A: No, no, you have to define the concepti
[7] I knew that they were interested in making a claim in
1a1 respect of the stand alone scheme which they said they
191 put to Shell;

110) Q: And you knew that did you, in December,
111] 1993?
1121 A: I think it was the following year in
1131 1994; I have to check on that; It was after I first
[14J made contact with Senior King with that fax that I sent
[15] to a number of agencies,
116) Q: I have stated my position to you and my
117] submission to you and my Lord, in due course, will be
1121 that in fact you were not going to play your cards;You
119] were not going to reveal your hand in December, 1993 for
(20] the two reasons I suggested to you, the first being you
(21] did not know what Shell were coming out with exactly
(22] and, therefore, you wanted to make your claim after you
(23] had seen it and secondly, you had good reason to believe
(24] that Senior King were going to make a claim in relation
(25] to the concept of the scheme that was about to roll out?
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111 Q: And that was 1st November, 1993?
(2] A: Right,
(31 Q: I put it to you yesterday and probably
(41 on more than one occasion, that what you were doing was
[SJ watching and waiting before you played your hand in
[6] relation to the concept you were going to claim as your
[7] own,You were biding your time?
~I A: No, I was not; I just did not know
(91 what they were doing in the background;

1101 Q: Therefore, you did not know what to
1111 claim and you wanted to reserve your position until you
1121 had seen what came into the market to see ifyou could
1131 claim over it?
1141 A: No, I was more concerned about Mega
115] Match, I thought the interest was in Mega Match and the
I1s1 comment about the other scheme was just because Mega
(17] Match, when either I think ofMega Match, I think of the
I1a1 other scheme and I put it on the end of that letter;
I1e1 Q: You made a reference to concept 4 as a
(20) marker?
1211 A: I do not know what the correct
(22] description would be, but I put it in there to remind
[23] Shell we held the rights to the scheme, If I seriously
(241 thought that they were following that path, I would have
(25] taken more trouble in what I said,

Page 50

111 A: No, I repeat as I did yesterday, that
(2] the Senior King scheme that I was aware ofwas the Shell
[3] only loyalty scheme, i did not know, in fact they did
(41 not put forward a multiparty scheme in any event, did
ISJ they, which you can see from discovery,
161 Q: Just a minute now;When you say they
[7] did not put forward a multiparty scheme in any event,
1a1 what are you referring to?
[9] A: From what I have seen in discovery,

110J their interest was in the technology, the promotional
1111 part was secondary,They were putting a loyalty scheme
1121 for Shell alone as I understand it,
1131 a: Go back to the letter I handed you this
1141 morning and look on page 2 and look at the paragraph at
[15] the top please;
1161 A: Right,
[17] Q: It is your complaint that having
[18] contacted a number of potential witnesses including
[19] Shell and senior agency staff involved in 'Project
1201 Hercules'!
(21] "your code- name for the Smar t project, they confirm
(22] that Mr; Lazenby headed- up the project team and that
[23] Smart was designed from the outset to eventually become
(24] a consortium promotion;"
(25] That is information you had learned as I understood you
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111 to say, from a number of sources, some of those sources
(2] being Senior King people?
['3] A: I don't knowwhether I learnt that from
141 Senior King people, I learnt it from someone or
[SJ something I had read;
16J Q: Let's press on, shall we?Turn to page
[7) 4 in the letter I handed you thismorning; Item 12 is
18] the letter E6/2746 that we recently looked at?
(9] A: Can you repeat that number please?

110] Q: It is the one we had open; E6- 2746;
1111 A: I have it; · ·
1121 Q: We just looked at it;
1131 A: Right; .
[14] Q: We have just been through that,
115] A/ Right; .
l16J Q: Item 13, you are referring to a letter
117) which came back to you on 1_7th February, 1994;This is
1101 ES/3741; Shallwe have a look at that? I do not want to
119J be accused of being in anyway unfair to you; Let us
(20] have a look at ES/3741; Do you remember this letter?
(21J A: ldo; .
,.,,J Q: It reads:

. "DearMr; Donovan,Thankyou for your letter of 20
(24] December 1993;As you may know, DavidWatson has left
(25] Shell UK to take up a postwith Shell International and
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111 your letter has been passed to me for attention; I am
[2] not sure I am able to addmuch to David's letter of 2
['3] December;This basically set out the legal position in
(4] respect ofthe 'Make Money' concep1;The concept itself
ISJ predates your involvement in the 1984 promotion and
16J therefore you have no proprietaryrights in the game
17J concept, although you may have some rights in the

,,..- ·1 design, artwork and playing pieces whichwere used in
19] the 1984 game;Those rights would not, in any event,

110] extent to the scheme rules ormethod ofplaying the
1111 game;Therefore, I am not certain of the relevance of
1121 the final paragraph ofyour letter, in that given the
1131 example of 'Make Money', there is no proprietary right
114] in the concept and therefore discussions would only need
11 S] to take place if Shellwere considering running the game
[16] using the same design, artwork and playing pieces;
117) Shellwould otherwise be free to promote a game based on
118] tliat concept;"
119] That is Lazenby's letter back to you?
120J A: Yes;
1211 Q: Have that open and go back to the
(22] letter I handed you thismorning and see what your
(23] comment is in paragraph 14:
(24] "Mr,. Lazenby took over the correspondence,This was at
(25] a timewhen he was no doubt already laying the
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111 foundations of the Smart consortium; His letter related
[2] mainly to 'Make Money';As Shell is painfully aware,
['3] his analysis of the legal position on that subject
141 turned out to bemistaken; He rejected DM's rights to
ISJ 'the concept' on this false premise;We cannot be
16J certain ofwhat 'concept' he had inmind, other than
[7J that it was a game; Despite the comment in the last
IBl paragraph inmy letter f 20th December 1993, we heard
191 nothing further from Shell about the loyalty card

1101 concept;•
1111 That is your comment?
1121 A: Yes;
113] Q: Right; Bearing inmind what your case
[14] is in these proceedings, which is thatAndrew Lazenby
115] knew full well all about concept 5, the letter to
116] Sainsbury's nd all the rest of it from 1992, from at
117) least October, 1992 youwould say, why did you not
[18] respond to Mr; Lazenby's letter by reminding him as you
[19] would have it, ofwhat you had already told him?
(20] A: Because we were already in dispute with
1211 Shell on Nintendo; I was now suspicious that something
(22] was going onwith 'Make Money' and thosewere the focus
(23] ofwhat I was doing; Furthermore, I did not really
(24] understand the end part of his letter in any event;
[25] Q: He is saying he is not certain of the ·
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111 relevance of the final part of your letter?
(2] A: Yes, but he is talking about a game
['31 whereas I had been talking about a loyalty scheme;
141 Q: And you did not feel it appropriate to ·
ISJ put him right or relieve him ofhis uncertainty by
[6] responding to this letter of 17th February, 1994?
17J A: I telephoned him a couple of days later
[81 and you have got the transcript of the conversation
19J which was focussed on 'Make Money' and the Nintendo
(10] dispute; I did not have a clue anything was going on
1111 with the loyalty scheme that I put forward;
1121 Q: The last paragraphs of this succession
113] of letters we have been looking at in each case the last
114] paragraph is running on from the throwaway remark that
11SJ you made in the letter toWatsonaYes, but themain part
[16) of the letters were about 'Make Money';
[17) a: You did not feel it necessaryor ·
1101 appropriate to unveil what your stance was in
119] correspondence to these people in relation to the
(20] loyalty concept, did you?
1211 A: Because inmy previous letter I had
(221 said that unless Shell was intent on doing something
[23] with one of those concepts, there was no sense in
(24] discussing it at the time,. If they decided they wanted
(25] to adopt one of them, then we should discuss it and they
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111 should let me know at that ==.
(2] Q: I thought you did concede you had
(31 concerns about what they had in time,You wanted them to
14] knowyou were claiming proprietary rights?
15] A: I wanted them to know, Iwanted to
(6J remind them of that,-
[7] Q: That you had rights to the loyalty
1a1 scheme?
(9] A: Correct,
(10] Q: What better opportunitywhen they are
1111 writing back saying they do not understand the relevance
1121 ofyour point, for you to come forward and state your
1131 position?
1141 A: Because he was focussing on 'Make
115] Money',- I did not understand what he was saying in his
116] last paragraph, but he certainly did not say 'We are
1111 interested in the loyalty scheme,We are pursuing it
(18) and we need to discuss it( He said nothing like that
1191 at all, If he had have done, then we probablywould not
(20] have been here today,-
(211 Q: Whywouldwe not be here today?
122] A: Thenwewould have discussed it and

.-. , resolved it, hopefully, in someway, but he chose not to
.241 say anything about it and I was left in the dark, I was
(25] then focussed, ofcourse, on the Nintendo dispute and on
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111 mygrowing suspicion that something was happening with
[2] 'MakeMoney'; I could not, it would have seemed rather
(3] unlikely that there was another venture going on based
141 on an idea that I put forward to Shell,
ISJ Q: My Lordwill be the judge ofyour
(6J answers,Would you go to the letter I gave you this
(7] morning, Keep ES out on the bench.The letter at
_ 11 numbered paragraph 14 goes on to refer to Don

)] Marketing's letter to Shell dated 22nd February, 1994 at
110] ES/3770,- Now, have you got that letter at ES/3770,Mr,-
1111 Donovan? ·
(12] A: Yes, I have,
113] Q: Do you remember this letter?
114] A: Yes, I do,-
115] Q: You arc responding to the letter we
116] were just looking t most recently, Mr, Lazenby's letter
1171 of7th February, you responded to that?
118] A: Yes,-
(19] Q: It is all about othermatters, My
(20] point to you is that you did not take this opportunity
1211 to say anything in response to the last paragraph of
(22] Lazenby's letter to you?
[23] A: I believe that in the intervening
(241 period I had spoken to someone and established I would
(25] have to read that letter through, but I believe that I

111 had established that contrary to the impression that I
(2] got fromMr, Lazenby during the telephone conversation,
(31 in fact Shell was producing a 'Make Money' game in North
(41 Wales at that time,-
15] Q: My point to you is that you are not
161 saying anything to Lazenby about themulti- brand
[7] loyalty?
IBJ A: It is because I was rather excited with
(9] whatwas going on with 'Make Money' in view of the past

1101 history, I did not have a due aboutwhat was happening
1111 with the multi- brand loyalty concept, no knowledge
(12] whatsoever, I was already suing for Nintendo,- I now
113] discovered that in fact theywere producing the 'Make
1141 Money' game although I had a joint rights agreement with
[15] them, Mymind was focussed on those things,
11s1 understandably, I thought,
1171 Q: Is there anything more you want to say
1121 on that letter of 22nd February, 1994 that we have open?
119] ( Pause)
1201 A: Only as always wewere trying to say
1211 thatwe should meet and try to discuss it and resolve it
(22] without going to litigation,
1231 Q: You can close up file ES now, thank
(241 you,The letter I handed you this morning, could you go
(25] to page 5 of it?

Page59

111 A: Right,
(2] Q: You are listing below themain
(3J similarities between the Smart consortium scheme and
(4J DM's proposals, Item (a)
ISJ "A Shell- led ioyalty promotion consortium using a
161 Smart card, (b)Awide range ofpartners operating in
[7] different trade sectors issuing and redeeming a common
[Bl promotional currencywhich enables participants to save
19J up points for a wide range of redemption optionsmuch

110] more quickly than if issued only by a single retailer,
1111 (c) A loyalty consortium promotion in which the
1121 partners can have a direct influence over the management
[13] of the scheme, (d) Positioned as a separate business in
114] which potential partners have the option to share the
115] costs and the benefits, (e) Uses amulti purpose smart
116] card which can accumulate points and capture customer
(17] data, DM discussed the technology for a Shell
(18] consortium smart card in 1990 with a security print plc
(19] who specialise in supplying loyalty cards,- Mr Paul King
[20] was present during one such discussion at the printers
(211 factory, (f) Possibility of using the loyalty
(22] consortium card for financial transactions, (g) A
(231 smart loyalty card which could have a universal identity
124] across all of the partner companies,"
125J A: Right.
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111 a: What does (d) mean?
(2] A: I am not sure that that is correct, I
[3] think that in the proposal he suggested an option that
141 it could be set up as a separate business venture
ISJ involving the partners in the consortium,
161 Q: What does that mean, a separate ·
(7] business venture, what does that mean according to your
(BJ understanding?
(9] A: You have to remember that this was the

110] initial proposal and that normally it would then move
1111 forward in consultation with the client as to how it
1121 would be devcloped,At that time I just had in mind
113) that the consortium members might actually want to form
(14) a company to run it consisting of the consortium
11 S] members, a separate operation,
116J Q: A third party admini strator?
1111 A: No, not as a third party, with third
(1B] parties they do not themselves issue points like Argos
119] does not issue premier points,This was a consortium of
120J the issuing company, issuing and redeeming companies,
(21] Q: It is a Shell- led loyalty promotion
'22] consortium?

A: Yes,
1.!41 a: And you are proposing it be positioned
(25] as a separate business in which potential partners have
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[1] A: I think that we discussed Smar t cards
(2] with a company from Holland called ILS Lottery Systems
[3] which was a subsidiary of Delarue and one of their
141 sister companies was Tronick and we had the director
ISJ come and visit us a couple of times and during one of
16] those visits we discussed Smart cards,-
(7] Q: Is there any written record of that?
181 A: There is a letter probably in
[9] discovery;. I think his name is Mr,.John Orick;

110J Q: You are saying you had several .
1111 meetings, did you?
1121 A: We had more than one meeting with him,
1131 This was certainly not on the subject of Smart cards, it
114] was on the subject of lotteries in general, promotional
[15] games, but during one of those discussions, we discussed
(16) Smar t cards,.
1171 Q: Tell me more,
11a1 A: The cost of them, I think that he said
119] that they were falling, the costs and it was now getting
(20] to be a viable proposition for a major promotiofi; But,
1211 itwas not his fort, his company, It was one of the
(22] sister companies in the group, ·
(23] a: So, what was it, just a throwaway
(24] remark or two?
(25] A: It wa a brief discussion, that is all,-
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111 the potential to share the costs of the benefits?
[2] A: Yes,
[31 Q: Is that a Shell separate business?
(4) A: It would be a consortium of the
ISJ partners but it would be Shell that would decide how it
(6) would be set up,. It was putting the proposal to Shell
(7] not to any other company, so they could develop it as
- l they wished,
.,1 Q: I think you were indicating a moment

1101 ago when you put forward the proposal whether it was
1111 1989 or 1990 I cannot remember, but when you put forward
1121 the proposal in the first place it was not a refined
1131 idea, it was something that would need to be worked at?
114) A: Almost always the case,
11SJ Q: That was true of everything that you
11s1 said in concept 4 in fact,. Something that would need to
1171 be refined by a process ofmuch more detailed
[181 consideration and ii'nplcmentation?
(19] A: We put forward the bare essentials of
(20] it and then it would need to be developed an researched
(211 according to how Shell wanted to go with it,
(22] Q: It is the desirable end objective?
(231 A: No, it was the basics of the promotion,.
(241 Q: Have a look at (e) on this page.What
(25] is all this about, you checking out Smar t cards in 1990?

Page 62

111 Q: How brief is brief?
(2) A: We are talking about nine years ago,
[31 It certainly was not a detailed discussion, no, Our
141 discussions were focussed on other promotions, on
ISJ lotteries and I think I lent him a video tape of the
[6] game we did,
[7] Q: So, you did not get into any detail
18] about Smar t cards?
[91 A: No, we did not,.

1101 Q: You did not get into any detail?
1111 A: No, we did not.We discussed Smart
1121 cards but not in any detail ,
[131 Q: They were a thing that cropped up in
1141 the conversation,.You exchanged one or two sentences
115] but did not get into any detail?
[16) A: No, not at all,
1171 Q: And you did not report anything to

1
11a1 Shell about it?
1191 A: No, we did not,
1201 Q: Then look at paragraph (e) on page 5
(21] again, In the second line you say.
(22] "Don Marketing discussed the technology for a Shell
(231 consortium smart card in 1990 with a security print plc
1241 who specialise in supplying loyalty cards, Mr Paul King
(25] was present during one such discussion at the printers
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111 factory/
(2] That is ·not true is it?
131 A: I do not think it is; I think it was
141 probably at our offices.'
ISJ Q: But, you did not discuss the technology
161 for a Shell consortium Smart card?
m A: No, I don't think we did, I think we
1a1 discussed Smar t cards, but I don't think we got into how
19J it was going to be used,

110J Q: This statement here is just false?
1111 A: I am not sure it is correct when it
1121 says about the printers factory;. I think it was at our
1131 offices;
1141 Q: And it is not correct to say that:
11SJ "Don Marketing discussed the technology for a Shell
1161 consortium smart card in 1990"
117) - is it?
118] A: I think that probably we did discuss
11s1 Smart cards but probably we did not discuss forTronick
(20) or the subsidiary of Delarue, ILS Lottery Systems, what
(211 the concept was;
1221 Q: So, you agree with me this statement is
JJ false?

(241 A: It is not false, it is not accurate;
(25] a: It is kind of in a twilight zone?
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111 A: No, it is not accurate in that I think
121 that the discussion was probably at our offices, not at
131 their factory
141 a: Well, my Lord, has got your answers and
ISJ we have the transcript.The point I want to put to you
161 on this is two- foldr Firstly, this is a reflection, is
m it not, of your desire to demonstrate that you were
:81 there first with the idea, that is a reflection of that
191 proposition?

110J A: Not really;We had already discussed
1111 this and put it before King before then, had we not? I
1121 think it was probably to boost our claim and that it is
[131 probably not accurate in what it says; I accept that,
[141 Q: You accept that and it is an example, ·
115] is it not, of you being prepared to say something that
11s1 suits for the purposes of your objective?
[17) A: No; I think that I did speak to John
1181 Orick about Smar t cards but I do not think that I would
119] have disclosed to him the mechanics of the scheme;We
(20) just had a discussion about the availability of Smar t
1211 cards and what the costs were at that time;
[22] a: I will just sum up my position; I am
(231 putting it to you formally that this statement that we
(241 have just been looking at together at (e) is an example
(25] of you being prepared to state what suits your end
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111 objective, regardless of the accuracy of it; Secondly,
121 this is an example of you wanting to backdate to the
(31 earliest possible moment that you can, your concept of
141 the concept for which you wished to have protection?
ISJ A: As I said earlier, we had already put
[6] the proposal to Mr; King in confidence before 1990 at
[7] the end of 1989; So, there would not be any reason for
IBI that;
(9] Ci: Turn the page, please, in the letter

110) that we have open; Page 6 is under the heading:
1111 Originali tr,.There are points made there by you
1121 distinguishing the multi- partner concept from Air
113) Miles; YO remember making these points?
1141 A:. I do;
115] a: Looking down them, I think they are all
116) points which your counsel has made on your behalf
117J already, so I do not propose to dwell on them;We can
11 BJ see them in the letter there;Turning the page·to page
1191 7, you are making statements down this page; I am
(20) looking at the second paragraph on page 7;Y<>u are
1211 saying:
(22] "At least we now know whyMr Lazenby and his boss,Mr
(23] David Watson were interested in corresponding with us
(241 about the loyalty concept; It very closely resembles the
(25] interest e.xpressed by them in the rights to 'Make Money'
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111 when they wee surreptitiously producing the 1994 'Make
121 Money' promotion.The latest matter is all the more
131 incredible in view of the injunction sought in the DM
141 Statement of Claim issued in September, 1994; In
ISJ paragraph 41 we alleged that Shell had acted in flagrant
[6] disregard of DM's rights to its concepts; Paragraph 42
[7] made plain our concern that unless restrained, Shell
[BJ would seek to make wrongful use of other DM proposals,
191 including our 'Mega Match' concept, based on the

110) principle of a Shell led consortium ofmajor retailers
1111 issuing and redeeming a common promotional currency,"
1121 Taking that on board and you probably remember writing
[131 it, do I understand you to be saying that this was
114] flagging up the point in September, 1994 that you had
11SJ concerns about Shell's use of proposals based on the
116) basis of a Shell led consortium ofmajor retailers
117) issuing and redeeming a common promotional currency? Is
11a1 that what you arc saying there?
[19] A: It is referring to the statement of
[20) claim about Mega Match, is it not?
1211 Q: Let's take it slowly; Fourth Iine:
(22] Paragraph 42 made plain our concern that unless
(231 restrained, Shell would seek to make wrongful use of
(241 other DM proposals, including our Mega Match concept,
(25] based on the principle of a Shell led consortium of
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111 major retailers issuing and redeeming a common
(2] promotional currency."
(3] You are saying there that there was a concern at the
(41 time of that document whichwas September, 1994, a
ISJ concern that Shell would bemaking wrongful use of other
16J proposals including that one?
[7J A: Yes;
1a1 Q: 'That is what you are saying?
[9] A: Yes;

110] a: In September, 1994?
1111 A: Yes;
1121 Q: There was a concern?
11:iJ A: Yes;
114] Q: Go on to the next paragraph:
115] tOur concern should Shell's intention to poach further
116J promotional concepts arose from commentsmade to meby
1111 Mr Lazenby and MrWatson, claiming that Shell was free
118] to use the multi- partner and 'Make Money' concepts,
119] even though I warned them of overwhelming evidence
(20] supporting our claims to the concepts.Their arrogant
1211 views are evidence from the enclosed copy letters;"
122] Do you see in the third line there, claiming that Shell

, was free to use the multi- partner and 'Make Money'
(24] concepts?What are you referring to there?
(25] A: It is not clear in some of those
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111 conversations what scheme, for example in one
(2] conversation Mr, Lazenby said Mega Match or whatever
131 that schemewas, it was not clear to mewhich scheme he
141 was referring to and I was just commenting on that,
ISJ a: What is the multi- partner reference,
16] what is that referring to?
f7J A: It is referring to that exchange of
11 correspondence, I assume;

19J Q: Whenyou wrote this letter?
110] A: Yes, I know, but it is some time ago;
1111 I guess it must have been in regard ·10 the exchange of
[12] correspondence;
(13J Q: Your concern related to the multi-
l14J partner loyalty scheme, correct?
11SJ A: Yes;
1161 a: Go to the ne.xt paragraph!
[17] 'The Mega Match option for a Shell- led promotion
[18] consortiumissuing and redeeming a common promotional
119] currencywas also touched on inmy discussions with you
(20] in May 1995;A copy ofmy notes of the meeting were
(21] lodged with RoydsTreadwell, No doubt you will be able
(22] to check your own notes of the meeting, to which Mr;.
(23] Wiseman referred during ourmeeting with him and M.t;-
(24] Brown on 14June, 1996;" ·
(25] You are saying there, arc you not, that you raised the
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111 matter of "the Mega Match option for a Shell- led
(2] promotion consortium issuing and redeeming a common
131 promotion currencywas also touched on inmy discussions
141 with you in May, 1995,-"
ISJ Are you not?
[6J A: I think that I probably did the Mega
f7l Match scheme in some of the letters,maybe;
181 Q: May, 1995, as we know, is before the ·
[9] date of the funding at tab 3?

110] A: Yes, it is;
1111 a: And you were raising your concerns in
1121 May, 1995 because theywere concerns thatwere running
113] through yourmind in relation to what Shell was doing at
114] that time?
[1SJ A: I think I probablymentioned the Mega
116] Match scheme, I spoke to Dr; Faye for an hour and three
117] quarters; So, I obviously cannot remember everything
118] thatwas· said; I thinkI did raise ormention the Mega
119] Match scheme during the conversation, yes.-
(20] Q: You raised the business of Shell- led ·
1211 promotion consortium issuing and redeeming a common
(22] promotional currency in the discussions in May, 1995?
(23] A: I thinkI probably did; I am not sure;
(24] I don't knowwhether a copy of the notes are in the
(25] discovery or not. I knowDr. Fayemade his ownnotes

1 1
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111 about the meeting but I do not think they have ever been
[2] put into discover}';
[3] a: You lodged themwith your solicitors,
(41 RoydsTreadwell?
[SJ A: Correct;Arc they in discovery?
161 a: I have riot seen them, I cannot find
f7J them, Go to the next paragraph:
1a1 "As mentioned, we have obtained advice from specialist
191 Counsel,"

1101 Pausing there, keep your finger in that page and go back
1111 to the first page in the second paragraph!
1121 "Specialist Counsel advised us on 21stMarch that we
[13] have an even stronger claim against Shell in this case
[14] than those already settled,."
[15] I understand you to be referring back to that when you
l16J say in the bottom paragraph on page 7t
117] "Asmentioned,we have obtained advice from specialist
118] Counsel,-"?
119J A: We obtained it bymore than one
(20] counsel; One was certainly on the date that is
1211 mentioned on the first page; I cannot recall, it would
(22] have been an earlier date Inrespect of the other
[23] counsel;
(24] a: Let's not quibble over it; It reads
(25] on, you say.
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111 "We supplied an extensive briefing about the Scottish
[2] scheme including leaflets, newspaper adverts, news
(:JJ reports etc., plus background information on schemes
[41 such as Air Miles and Premier Points; In reaching the
ISJ conclusion that this claim is even stronger than the
(6] previous ones, Counsel has taken into account the
[7] substantial similar fact evidence accumulated from the
18] three claims already settled, all involving the same
(91 manager, Mr;Andrew Lazenby;"?

110J A: Correct,
1111 Q: I get the impression from reading this
1121 that there was a wad ofmaterial that you forwarded to
113] counsel to enable counsel to advise?
114] A: Yes;
11SJ 0: This will have been, will it not, a
116] body of material referring to the Shell Smart scheme,
1111 the way it was operated, news reports, adverts,
1181 leaflets, you name it, as much material as you could
(19] collect?
(20] A: Yes;
1211 a: And you pulled that material together
122J because you were very interested in knowing what it was

J Shell was doing in terms of the Smart scheme?
124] A: I knew what they were doing or planning
(2SJ to do on July 21st, 1996;
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111 a: When I started with you on this letter,
121 I asked why you referred to the launch on Scotland on
131 14 th March, 1997 which is 13 days before the date of
(41 this letter and you gave me to understand and I think
ISJ correctly, that it was that event which led you to the
161 conclusion that your concept had been taken?
[7] A: Yes;
181 0: Therefore, I am putting back to you the
191 proposition that you had no reason to have been

110J collecting material before that date?
1111 A: I had reason because I read plans that
1121 Dr; Faye was presenting with Lord Saatchi to various
l13J major companies including, if I recall, Sainsbury' s, the
114] scheme I put to Shell in confidence;
115] a: And you are basing this now?
(16] A: On the article in the business section
1111 of'TheTimes on 2lstJuly, 1996,
11a1 Q: So, you thought you had a claim,
1191 materially, against Shell on 21 st July, 1996?
(20] A: If they succeeded in putting together a
1211 consortium and launched it, I understood, it was my
(22] understanding that I would not have a claim or it would
(23] not be worthwhile pursuing it unless Shell actually
(24) launched the scheme;
(2SJ Q: You refer in this paragraph at the
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111 Q: My position to you, I put it to you
(21 formally, is that you are forwarding here material of
(31 the kind that you would have been collecting from the
(41 moment the Shell Smart scheme rolled out?
ISJ A: No, from the moment I read the article
[61 onJuly 21st, 1996;Then I was interested in anything
(7] to do with i\ ·
l] a: Can you tell me why in those
[91 circumstances you did not think you had a claim until

110J 14th March, 1997?
1111 A: I mentioned that earlier on, I did not
1121 view the John Menzies joining the scheme as being the
113] scheme that I put forward to Shell which was to involve
114] the leading brands in the country in every high street,
11SJ all operating the same scheme, I saw John Menzies as
116] being a second area brand; I did not even realise they
(17] had national representation and, therefore, it did not
11s1 seem to be the same scheme;
11s1 Q: So, you were not concerned about it?
[20] A: I was concerned about it; I was
1211 interested because that was my view, but when I decided
(22] to get further advice, I had to give them anything that
(23] could be salient and as I said yesterday, the John
(24] Menzies joining the scheme could have relevance to the
12SJ funding so I found out what I could about i1;
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111 bottom of page 7 to similar fact evidence,This is an
(2] expression we discussed with some of the documents
PI yesterday?
[4] A: Yes,
ISJ Q: When you write 'similar fact evidence'
16J you are referring to the earlier law suits you had had
l7J against Shell?
(81 A: Yes, that is correct;
191 Q: Turn to page 8,You yourself say at

1101 the top of page 8, ·
1111 "I hope that you and your colleagues will understand my
1121 bitterness and immense anger at this development,
113] particularly since I have twice set up a multibrand
114) consortium for Shell based on the same common
I1 s1 promotional currency principle;"
[16] What are you referring to there?
l17J A: I am referring to the Mega Match scheme
11s1 i set up in June, 1986, I had a meeting with lots of
119] the consortium members including Shell;
1201 0: And the proposal was to use matching
1211 cards?
(22] A: Yes, 99;9% of the proposal was Mega
[23J Match; ·
(24] a: And you are calling the matching halves
(25] proposal a common proposal currency principle?
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111 A: Yes, I am/
(2] A: If I have read and understood many of
Pl these docume nts correctly, the use of electronic points
141 is regarded by yo as just a variation on the use of
ISJ matching halves?
16] A: No, not a variation, it is a
[7] development;That came first and that led me to think
18] of the loyalty scheme;
(91 Q: But you regard them both as involving a

110J common promotional currency?
1111 A: Yes;
1121 Q: Look at the bottom paragraph on page 8!
113] "Regarding global exploitation, we read the report n
114] 'Marketing' on 12th December, 1996 that Mr Raul
115] Pinnell's appointment to Shell International includes
116] responsibility for the marketing of 'loyalty
(171 operations';We note from the Marketing Week report on
118] 14th Marcli that 'Smart is meanwhile being launched in at
1191 least one other European country, and more expansion is
(20] likely';We have also read an article in the same
1211 magazine on 21st March giving news of the launch of a
122J Shell loyalty card scheme in France in partnership with
- the Casino supermarket chain ;•

,«41 The position is that this is indicating to you which are
(25] the relevant journals at relevant times that is ever

Page17

(11 Do you see that?
(2] A: I do,.
Pl Q: You knew and you understood, did you
141 not, that what you were envisaging here was that the
ISJ writ would be endorsed with a statement of claim which
(61 would fully detail the similar fact evidence and you
[7] expected, wished and intended, if you issued such a
18] writ, it would be as you said, in the public domain?
191 A: Yes,.

1101 Q: And the reason you wanted the statement
1111 of daim endorsed was so that you could put all those
[12] earlier pieces of litigation into the public domain?
[13] A: Whatever was permissible in law;.
114] Q: You wished and intended by putting it
115] on the writ, you would get it into the public domain ?
116] A: I was being advised by counsel and it
117) would be up to them to put in whatever was appropriate,.
118) Q: Do not discuss the law with me and I ·
119] will not discuss the law with you,. I am discussing the
(20] fact ofwhat you envisaged;You envisaged as a fact
1211 that if a writ was issued, endorsed with a statement of
[22] claim with similar fact evidence, detailed on it, that
(23] would have the effect of putting the earlier litigation
(24) into the public domain ;You envisaged that as a fact?
(25] A: Yes, in whatever degree was
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111 since Shell rolled out its scheme in 1994?
(2] A: I did after July, 1996, we did monitor
PI lots of publications for that; I did often read
141 Marketing and from time to time Marketing Week,
ISJ Q: You are saying you never read them ·
16) before?
[7] A: No, I have read them for years,.
~-1 Q: Absolutelr,.Turn to page 9;This is
,J your strategy, written in your own words!

(10] "Please advise within sevenworking days whether you
1111 wish to deal with this matter privately i,.e,. Strictly
1121 between DM and Shell UK Ltd with no DM contact with any
113] other Shell company, or whether you intend to reject our
114) claim,in which event we would take the following
115] steps- 1,. Issue aWrit against Shell UK Ltd,. Because
116] we wish to be in a position to take actionprior to
1171 Shell's AGM, Counsel has been instructed to prepare the
118] Writ endorsed with a Statement of Claim, which will·
(19) Mly detail the similar fact evidence which is clearly
(20] of great relevance to this claim, In this connection,
(21] we have supplied Counsel with a copy of the document
[22] entitled 'The Don Marketing Saga' (copy enclosed), so
(23] that she is aware of all matters which reflect on the
(24] ethical conduct of Shell managers in respect of the
(25] previous daims1"
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111 permissible1
(2] Q: And that indeed is what subsequently
Pl happened, is it not?
141 A: It is,-
15J Q: And indeed subsequently, quite soon
16] after the writ was issued in this action, which was in
[7] fact 1998, you did take steps yourself to circulate the
18] statement of c:laim and the writ, did you not?
[9] A: We wrote, I believe to D;J,. Freeman

11 OJ saying we intended to do it and· they wrote back saying
1111 we should not do so and we did not;
1121 Q: You in fact supplied a copy of the
113] journals and they carried articles and the writ and
114] statement of c:laim and they in fact included a
(15] photograph of the back of the writ, did they not?
116] A: They obtained a copy of the writ from
(17] the court, I think both magazines did themselves,
~1a1 Q: At your instigation? · ·
119] A: I don't know, it may have been, I don't
(201 recall,They were aware of the impending litigation and
1211 they obtained the information,
(22] Q: You say it may have been, it is highly
(23] likely that you tipped them off, is it not?
1241 A: I probably did, yes;
125] Q: You did, Let's not beat about the
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111 bush;You did, did you not? 11] A: I think that is clear from the letter,
(2] A: I don't remember the exact 121 yes;
[3] circumstances, but I probably did; [3] Q: You were putting them in a position
[4] Q: Look at item 2 here;What you are 141 where you were saying you were going to make life
ISJ intending to do, ifyou do·not get yourway in seven ISJ unpleasant for them to enter further discussions with
16J days or the response you want in seven days! [6) you about your claim?
[7] "Issue a press release to the nationalmedia and the [7] A: Yes;
[BJ marketing and petrol retailing press; Further releases [8] Q: You kept up your strategy in 1997,
19J would be issued to coincide with developments in the 19J trying to get a discussion, a dialogue going with Shell?

110] Smart consortium scheme;" 1101 A: I did;
1111 What is the point you aremaking there?What wee you 111] Q: And you were throughout that period,
1121 hoping to achieve? 1121 using the stick and carrot strategy that we see
[13] A: To let the public know that we had this 113] exemplified in those few paragraphs?
(14] complaint against Shell and that theywere expanding (14] A: I think that is fair to say, yes;
11 SJ whatwe considered to be our scheme; [15] Q: Do you knowwhat I mean by the G
[16] Q: Item 3 youwere going to write direct 116] bundles in this case , Gland G2?
1111 to potential partner companies warning them of the 1171 A: Yes;
1121 litigation;What was that, if not to disrupt it as much 1121 Q: Let us give you a flavor of it; I am
(191 as you could? 1191 sure twill come flooding back, Look at Gl;
(20] A: I certainlywanted them to know that we [20] MR JUSTICE LADDIE: Page?
1211 had a potential claim on the scheme; (21] MR HOBBS: My Lord, page 3 really starts the
}221 Q: Item 4, you were going to write to John [22] whole thing going;

Jennings,Mr;Mark Moody- Stuart and Mr; Cor 1231 MR JUSTICE LADDIE: Mr; Donovan, would you
1241 Herkstroter, as per the attached letter; Item 5 you (24] leave the witness box? I would like to go into cameni;
(25] were going to inform Shell International that on (25] So, anybodywho is not a party to the litigation or
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111 counsel's advice, you were reserving your right to take 111 expert should clear the court;Mr; Donovan, you are
121 legal proceedings against them, 121 under oath;Youmust not discuss this with anybody
[3] "The same applies to current partners in the Smart [3] outside;
141 scheme and any company operating or associated with the (4] ( Proceedings in camera- separate transcript)
ISJ scheme; 6;Write to the pressure group who have ISJ MR HOBBS: Mr; Donovan, bundle G1 is open in
[6] succeeded in forcing a Shell ethics related resolution 16J front ofyou and I was just going to ask you first of
17J and vote at theAGM;Wewould obviously supply them f7J all to sec the nature of the bundle;This is the

"' 'I with a copy ofyour letter, 7;Write to all Shell 18] material of similar fact?
19] service stations in England,Wales and Northern Ireland, 19] A: Yes,

1101 8;Althoughwe have thus far refrained from taking 110] Q: Ifwe look first of all at page 3,
1111 libel action against the magazines which published the [11] taking it at the bottom, youwill see that this is a
(12) libel contained in the Shell press release dated 17 1121 letter not signed, but your name is at the bottom to Cor
113] March 1995, we will commence proceedings ifwe have to 11_3] Herkstrotcr, drawing his attention to variousmatters
(141 resume litigation against Shell; 9;Wewill raise the 114] and so on and so forth; Have you at any stage seen this
11s1 new claim and your letter at theAGM; "? (15] bundle before this trial started? It has been in the
116] A: Correct; 116] trial bundles since theywere formulated;
117] Q: You are going to do all of these things 117] A: I have seen all ofwhat I can see of
1121 if the recipient of this letter does not advice you [18) these items but not necessarily in this form in these
119) within seven working days that he wishes to dealwith 119] bundles,
(20] the matter privately, that is one and one, between you (20] Q: So, you know the general nature of the
(21] and Shell.That is what you are going to do? 1211 material collected in these two G files; It is the
(22] A: I was hoping that Shell would agree to r221 campaign stuff/
[23] mediation again; (23] A: Right;
(24] Q: You were putting pressure on them to [24] Q: Have ·you read the skeleton of argument
(25] get yourway? (25] Mr; Robertson and I prepared for the purposes of this
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11) trial?
(2] A: Yes, I did;
(3] Q: You remember the tables at the back?
141 A: Yes;
ISJ Q: This is what is in these two files, G 1
(6] and 2 I am coming to a particular point on those, but I
(7J just want to be clear with you on one or two matters;
181 During 1997, after you had sent that letter that we were
(9] concerned with just now at length this morning, you
[10) maintained pressure on Shell by means of indicating that
1111 you would go into a big PR campaign against them; Is
1121 that a fair assessment of what you did during 1997?
113] A: Yes, I think it probably is, yes;
[14J Q: It reached the point where you get to
[15] issue a writ in 1998?
116] A: Can I just backtrack; I believe that I
1171 wrote to Mr; Moody- Stuart soon after he became Chairman
1181 of Shell Transport andTrading and I asked him to
119) intervene and I think I probably at some point even,
[201 either in that first letter of subsequent letter,
(21) suggested mediation, arbitration,ADR and I have
1221 suggested that since then in various letters during that

I) period;
t24J Q: But, it never came to that?
(25] A: Itwas not picked up;
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111 were not prepared to accept D); Freeman 's stance?
(2] A: No, that the claim was doomed to
['3] failure, no, I was not;
141 Q: So, we reach the point on 9thApril,
ISJ 1998 the writ in the present proceedings is issued?
[6] A: Yes;
[7J Q: And, as you expected, nearly ten months
[SJ previous, yo know the statemen t of claim was endorsed on
[9] that write;You knew that did you not?

110J A: Yes;
1111 Q: Wliat happens is I am going to try and
1121 pick up the documents in G 1; If you go towards the back
[13) end of it and I want to show you the correspondence in
114] the immediate aftermath of the writ, page 189/G 1;That
11SJ is a letter of 14thApril, 1998 from yourself to Marie
116] Moody- Stuart, do you see that?
1171 A:_ Yes, I do;
118] Q: This was after the writ has been issued
119] and according to my understanding of the documents also
(20) after the point in time at which the writ has actually
1211 been served?
[22) A: I think so, yes;
(23] Q: That is what I thought too;We pick
(241 that up from later documents; On 189t
(25] "I thought it appropriate to brief you on the comments

Pages?

111 Q: You did not get what you wanted in that
121 respect and you main tained pressure on them?
1'31 A: Yes;
141 Q: You would not object if I called it a
ISJ blitz ofmaterial? You were writing to them I do not
16J know how frequently, sometimes letters are going out
[7J like one a day or sometimes more than one a day?
-"BJ A: OK, I accept that;

{9] Q: We get to a point in time in 1998 when
[10) a writ in this action is issued and the writ in the
1111 present action, I will just check the date for my own
1121 purposes -
113] A: Is it possible to mention something
114] else?
115] Q: If you like;
116] A: Because I was anxious not to get
1171 involved in further litigation, there was a suggestion
118] made that D); Freeman would supply a report which they
119] did in June or July, 1997 and that we would in effect
(20) take the case up to the discovery stage without actually
(21] commencing litigation and in the meantime I would not
[22) carry on with the campaign, I think I said that
(23] voluntarily; I do not think Shell tried to impose that
[24] on me, but that is what happened,
(25] Q: But, that came to nothing because you
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111 I have just made to Marketing Week; I said that I am
12J now in active correspondence directly with you as a
['3] result of the faxed letter I received from you on the
141 day the Writ was issued, I have informed them that MJ;.
ISJ Kerkstroter is being kept fully informed," ·
16J This is confirming and it is the fact, is it not, that
(7J you were in communication with the media and in
[8] particular with Marketing Week?
[9] A: Yes,

110J Q: If you turn the page in this document,
1111 actually turn to page 190, you are writing to him again
1121 on the 15tht
113) ",;;The litigation against Shell is featured as the
(14) main story in this week's edition of Marketing Week
115] magazine; It is also the lead story on their website;
116] Please be advised that I have this morning had ·
1171 discussions with a national newspaper.They have a
(18) particular interest in theWrit and associa ted matters;
119] I intend to fax across to them later today copies ofmy
[20] recent letters to you, together with a copy of the
[21) letter from Mr;Wiseman dated 14th May 1997; If you
(22) have any objection to me supplying the letters, then
(23J please arrange for one of your staff to contact me by
(24] telephone before 2pm today, so that the matter can be
125] discussed, Damage limitation is still possible at this
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111 stage,"
(2) Ifyou turn the page, there is the web page?
(31 A: Yes;
141 a: Ifyou turn the page, 192, there is a
ISJ hard copy page, theMl text, You will sec from page
16J 192 on the right- hand column:
[7] "Don Marketing is claimin g multimilli on pound damages;
181 Its writ demands an injunction to prevent Shell using
(9] the scheme, an admission that the agency's confidential

110] information was 'misused' and that all promotional
1111 material credits Don Marketing with originating the
(12] scheme;This legal case is the latest in a series of
113] spars between Shell and Don Marketing.All have been
114] settled out of court with the settlements remainin g
11SJ confidential,"
116] You sec that?
1111 A: I do;
118] Q: At that stage the press had not got
(19] hold of the details of the confidential matters?
(20] A: I assume they got this from the writ,
1211 from the statemen t of claim on the writ;
122) Q: You have been in communication with
~ them because there is a quote from you under the

(24] photographs, the third column from the lef\You are
(25] actually quoted?
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111 A: Yes;
121 Q: And the covering letter on 189, I
131 understood to be indicating you had been giving
(4] interviews or comments to Marketing Week?
[5] A: I think this is after they got a copy
161 of the writ from the court and they probably telephoned
[7] me afterwards;
·.ai Q: Turn on please to page 204 in this
19J bundle;This is MarkctingWeck,April 23rd 1998;You

110] see that from the bottom right- hand corner? ·
1111 A: Yes, I do;
1121 Q: The heading at the top is:
113] "High Court papers unveil 'secret' Shell writ losses";
114] You see that?
115] A: Yes;
l16J 0: "High Court papers have revealed that
1111 Shell has already lost three copyright battles with the
1121 promotional agency that issued a High Court writ against
119] it two weeks ago.The details ofthe out- of-court
(20] settlements have; until now, remained secret as part of
(21] the agreemen t reached by the two sides; In the latest
1221 legal action, Don Marketing is suing Shell for allegedly
(23] breaching its copyright on the concept idea used to
[24] create Shell's Smartcar loyalty scheme, which is being
(25] tested in Scotland,"
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(1J It goes on:
12J 'The three previous cases hinged on the same claim of
(31 infringement.Additional papers, lodged with the High
[4J Court writ, show that in 1996, Shell settled two cases
ISJ brought by Don Marketing 'on terms favourable to the
161 plaintiff; In both cases, one a Nintendo- themed
[7] promotion, the other a Hollywood- themed promotion, the
18] agency claimed that shell had used its ideas , given in
(91 confidence in 1992, without either crediting the agency

1101 or paying for such use; In a third case, Shell paid 'a
1111 substantial sum' to settle a legal action in April,
1121 1994; It resulted from the re- use of the 'Make Money'
1131 promotion which Don Marketing first ran for Shell in
114] 1981; Don Marketing is demanding a multimilli on pound
115] settlement in the Smart case; But, Shell, which has 14
[16] days after the writ's issue to respond, says, 'We are
1111 filing a defence and possible a counter claim,"
1121 And you know those appear in the similar fact portion of
119] your statement of claim?
120J A: Probably,
1211 0: "News Analysis, page 21;" Ifyou turn
(22] the page you will sec page 21 ofMarketingWeek,April
(23] 23rd and not to labour this, that item runnin g across
124] four columns across page 205 and down one column on 206,
12SJ plus that photograph there, is all relating to what we
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111 have been talking about, the similar fact evidence, is
12] it not?
131 A: I assume so, yes; I have not read it
(41 all but I assume it is the case;
[SJ Q: And this is thematerial in respect of
16] which you accepted in answer to my question a short
(7] while ago that you probably tipped them off about the
18] High Court writ with a view to getting into the public
l9J domain by publications like this, the details of the
[10] similar fact evidence?
1111 A: Yes, whatever was legally permissible
1121 to do;
113] Q: Would you now take -
114J MR JUSTICE LADDIE: Are you going to a new
115] subject? It is a matter for you;
1161 MR HOBBS: I will not finish it before
117] 1;00 pm
1121 MR}BSTICE LADDIE! Let us stop now;.
119J Cl;OO pm)
(20] · (The Luncheon Adjournment)
[21] (2;00 pm)
(22] MR HOBBS: Could we please go to volume El O and you can
(23] dose up G1, if you have not already, In El O would you
(24] please turn to page 479S? ·
[25] A: I have that;
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111 Q: Thank you.This is headed "Shell Shareholders'
(2] Organisa tion"; Isthat the same as or different from
131 the Shell pressure group, or is it - it has a name?
141 A: Shell Corporate Conscience Pressure Group;
ISJ Q: Is this the same or different? ·
(6) A: It is differen1;
(7) Q: Is it? .
1a1 A: Yes;
(9J Q: You arc chairman of this one, are you chairman of the

110J other one as well?
1111 A: I was involved in runnin g that organisation, I cannot
1121 remember if I was chairman or not;The difference was
[131 that we had garages that were members of the first
(141 organisation;We did not with this one, with this Shell
1151 shareholders' group;
(16) Q: We can sec that this is dated 20thApril 1998; It is a
1111 letter from you to MarkMoody-Stuart;You are referring
11a1 him to a number of display advertisements in a number of
119] national newspapers in the run-up to AGM;You can see:
(20] "Unlovable Shell? Now showing at", and you give
1211 the website;Then,
JZ2l "Shell Fat Cats? Now showing at", and you give

the websites
(241 'These teaser adverts", you say, "are designed to
(25] attract Shell shareholders, Shell employees and Shell
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111 without substance;
(2] "Mr Donovan has now issued a writ against Shell UK
131 in respect of SMAR1:.We intend to defend his claims
141 vigorously in court;"
ISJ You were aware of this press release at some stage
(6) in April, were you not?
(7) A: Yes, I was;
121 Q: Did you take exception to it?
191 A: Yes, I did;

110] Q: What did you not like about it?
1111 A: Because it inferred that I had brought several claims
1121 against Shell but it does not say that in fact they were
1131 settled in my favour; So anyone reading it would think
114) that I was just a vexatious litigant who brought claims
11 SJ that did not have any value;
11s1 Q: Am I right in thinkin g that you then commenced
(17) proceedings for libel against Shell?
[18) A: That is correct;
1191 Q: And those proceedings are still pending at this present
(201 time?
1211 A: That is correc1;
(22] Q: Turn to page 4798;This is headed, at the top
(231 right-hand corner, "For reactive use only"; Do you see
(241 that? .
[25J A: I do;
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111 station operators to our website; Please note that the
(2] website address is not currently known to anyone other
131 than Shell and our advisors and suppliers;The entire
141 content will be carefully reviewed within the next few
ISJ days.Any comments that DJ Freeman may wish to make
[6) will be given proper consideration;"
(7) Then you enclose a survey form.That happens to
'·1 be the docume nt which follows on· the next page;
[9] Letme take you on, against that background, to

110] page 4797, two pages on into the bundle.This is a
1111 press release, headed "Mr John Donovan"; Do you
1121 remember this?
1131 A: I do;
1141 Q: It is dated April 1998; It makes the statement that you
115] see therer
116) "Over the last four years,Mr John Donovan, who
(17] has a company called Don Marketing UK Ltd, has made
1181 various claims that he or his company own rights in
119] respect of several Shell UK forecourt promotions; His
(20] most recent allegations have been that his company
1211 invented the SMART loyalty programme and that he or his
(22] company should be compensated for its use;
(231 'The claim has been most carefully investigated
(241 and discussed in correspondence with Mr Donovan and his
(25] solicitors and Shell UK is satisfied that it is entirely
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111 Q: Do you see the date, 21stApril 1998,at the bottom?
121 A: I do;
(31 a: "Mr John Donovan;
141 "Over the last four years,Mr John Donovan, who
ISJ has a company called Don Marketing UK Ltd, has made
(61 various claims", and you can see there is the
(7) reiteration ofwords?
181 A: Yes;
19] Q: In the third paragraph:

110] "InApril 1994 Shell UK paid Mr Donovan for a
1111 contribution to one forecourt promotion, after it was
1121 established that he had some rights in respect of the
11_31 development of the concept; However he then proceeded
1141 to claim rights to two further promotions (called Now
1151 Showing and Nintendo);
116J "Mr Donovan's claims were settled on terms which
117) remain confidential . However, Shell UK can confirm that
1121 the reasons for the settlementwere not related to the
119] merits ofMr Donovan's case; Rather the settlement took
1201 place because Shell UK viewed it as a waste of resources
(211 to continue with an expensive legal dispute;
[22] "Mr Donovan has recently issued a writ against
(23] Shell UK in respect of SMAR~We intend to fight his
(241 claims vigorously in court;"
(251 Do you see that?
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111 A: Ido,.
(2] Q: Am I right in thinking you took exception to that?
£31 A: I believe that I did;
141 Q: Am I right in thinking that this is also the subject of
ISJ the defamation action?
[61 A: I think it is certainlyinvolved in it, yes,.
[7] Q: Tum to page 4799,which is the next page, 23rdApril,
(BJ 1998,-'fhis is a letter fromDJ Freeman,. Do you
[9J remember receiving this letter? .

110J A: Yes, I do,.
1111 Q: You can· sec -we can summarise it - that they have
[12] been giving further consideration to the contents of
11_3] your two websites and they give the addresses?
114] A: Yes,.
115] Q: "Our correspondence to date has focused on potential
[16] breaches of the confidentiality provision in the
(17! [funding] Deed, However, I must drawyour attention to
118] other obligations undertaken by you in that deed,.•
119] They refer you to the provisions of clause 3(b),
(20] which they quote?
1211 A: Yes,.
2J Q: They go on to sayi

'There is no question that the effect of the
124] material published on the two websites has the effect of
(25] putting you in clear breach of that covenant,.Although
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111 you claim to seek favourable as well as unfavourable
(2] comment, the whole tenor of the contents of the sites
[3] can leave the reader in no doubt that the primaryobject
141 is to seekmaterial for the purpose of denigrating
ISJ sneu,
16J "You have indicated in specific terms yourwish
[7] to abide by the confidentiality provisions ;;; I should
' ·1 now be grateful to receive your specific assurance that
19J you also intend to honour the terms of the other

110J provisions of that Deed, including clause 3(b), and in
1111 consequence that all offending material on the website
1121 will be removed immediately,."
1131 All right?
114] A: Yes,.
[15] Q: You respond on page 4801, 23rdApril, the next page,
116] 'Thankyou for.yours i.,Wewill carefully
117J consider your commentsas always and will be in contact
11s1 as soon as possible,-
11e1 "In themeantime, I attach a copy of a letter
(20) faxed across to Mr Moody-Stuart,."
(21] I do not knowwhat thatwas,.
(22] Page 4802, next page, 24thApril, DJ Freemango
(231 back to you,.They are saying to you, in the second
(24] sentence,
(25] "I await with interest your changes to the
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111 website,.You will appreciate that the Deed of 6th July
(2] 1995 provides that if you are in breach of any of the
[3] terms of the Deed allmonies paid under that Deed are
141 liable to be repaid,. My clients fully intend to take
ISJ steps to enforce such repayment if breaches take place,."
[6J You remember receiving that letter, do you not? ·
[7] A: I do,
(BJ Q: Your response is on the next page, 4803, a letter from
(9] you back to Mr Joseph ofDJ Freeman,.You are writing on
l10J 24thApril: .
1111 'Thank you for your faxed letter,
[12] "I confirm that, as I have said all along, the
1131 intention ofmyself, my father and DonMarketing is
114] strictly to abide by the various agreements into which
115] we have entered over time,We have taken legal advice
116] to ensure thatwe fully understand the true ambit of all
1171 those observations,."
118] You go on to say that wherever possible, youwill
(19] inform Shell in advance of any proposed course of action
(20] "to permit you the opportunity of raising objection";
1211 All right?
(22] A: Yes,.
1231 Q: You rememberwriting this letter back, So on 24thApril
(24] you are confirming an intention to abide by the
(25] agreement; that is the purpose ofyour letter primarily,
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11 l is it not?
(2] A: Yes,.
[31 Q: Turn the page now, 4804, 24thApril,. RoydsTreadwcll
141 are writing to DJ Freeman.They enclose, in the first
ISJ paragraph, for information a copy of a writ, which they
161 have been instructed to issue against Shell,They
[7] enclose a copy of a press release, uponwhich the writ
[8] is placed,.Theygo on about service and proceedings,
19J Would you look at the penultimate paragraph there? It

1101 says,
r11J "Would you please note that both press statements
1121 but particularly the second are considered to be
113] flagrant breaches ofclause 2 of the Funding Deed dated
114] 6thJuly 1995, which expressly prohibits any comment on
[15] or disclosure to the media of anything concerning the
11s1 previous litigation between our clients, except in the
1171 form of a joint press statement, to be agreed between
[18] the parties,. No attempt to agree the statement with our
119] clients was made,"
(20) Was this letterwritten on your instructions?
[21] A: It must have been,
(22] Q: Next paragraph, .
(23] "Our clients' rights in regard to these
(24] fundamental breaches of the Funding Deed and in
(25] particular their option to accept those breaches as
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111 having repudiated the agreement is expressly reserved
(21 and they are considering their position as amatter of
131 urgency,."
141 Is that your recollection ofwhat was happening at
ISJ that time?
[6) A: Yes,.
[7] a: Right,.Go to page 4809,This is your solicitors, Royds
[BJ Treadwell,writing to DJ Freeman.They are writing on
[!l] 28thApril,Taking the substantive third paragraph, it

110] says:
1111 "As to your final paragraph the fact is that the
[12] press releases arc self-evidently in breach of the
113] Funding Deed and there is no room to argue to the
114) contrary,.We should add that the press releases are
11 SJ also in breach of the Lener ofAgreement and the
[16) MediationAgreement,
1111 "Please take this letter as confirmation of our
11B) client's acceptance ofyour clients' repudiation of the
119] agreements referred to above.The continuing
(20] obligations provided for thereunder have therefore now
(21) fallen awar,.
~ "Although our clients arc no longer constrained

as to what theymay say about their previous dealings
1:.14) with your clients, at present they have no intention of
[25] saying anymore than is necessary to set the record

Page non

11 I straight,."
[2] Right? Do you remember this particular watershed
131 of 28thApril, 1998?
(41 A: I remember the letter, yes;
ISJ Q: It is right, is it not, that from that date onwards you
16] have felt free not to honour the obligations which are
[7] set out in the Funding Deed and the subsequent
·-1 settlement agreement?
,dJ A: Because I understood that Shell were in breach of it;

110J Q: That is your evidence as to your understanding? ·
1111 A: Yes;
1121 Q: You are, I believe, accepting my point, which is that
113] from this date onwards you have felt free of the
114] restrictions in those settlement agreements?
l15J A: It would be helpful to knowwhat daywas the 28th
l16J April,
117] a:· Do you mean day of the week?
11B1 A: Yes;
[19J Q: I honestly could not tell you,. Does it matter?
120] A: Onlyiamtryingtorecallwhathappenedbecauseiknow
1211 that on the weekend, on the Saturday, we were still
(22] making changes to the websites, the text that was
[231 actually going to appear, and it would be interesting to
(241 know the date;
(25) 0: All right: I cannot help you on that.We can look it

! ' Page no2

111 up in a diary, I am told it is aTuesday; Docs that
(2] help? .
131 A: Not really, no, to be honest,
141 a: It does not helpme either;
ISJ A: I know itwas a Saturdaywhenweweremaking a lot of
[6) changes;
[7] a: My point is this: this letter says what you have just
181 seen, looking at it on 4809; I am right, am I not, in
[!l] taking the position that from 28thApril 1998 onwards,

110] you felt free to carry on and to act in the way you
1111 subsequently did because you no longer felt constrained
1121 by the settlement agreements we havementioned in this
1131 letter?
114) MR JUSTICE LADDIE: Hehasalreadyanswered thatquestion
115] once,. He said "Yes", Getting him to say it twicewill
116J make it no better or worse than him saying it once,
l17J MR HOBBS: Your Lordship is absolutely correct; with
11a1 respect;
119] The consequence of thatwe can see, and all I am
(20] going to ask you to do is to look in a generalway at
1211 volumeG2,Would you reach for volumeG2?Actually,
(22] what I think I can do is askyou to look at the index;
(231 A: I do not have that one yet, ·
(241 Q: Sorry,.At the front of the bundle there ought to be an
(25J index? .
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111 A: There is,
12J Q: Howis yours written? Could you hold it up, so that
131 I can see from here? Okay, If you look down the kind
141 of things which are mentioned there, youwill see
ISJ extracts fromwebsite, letter to MarkMoody-Stuart,
16) letter toAdvertising Standards,You can probably read
17J it quicker than I can;You can see the general nature
IBJ of the stuff that is there?
191 A: Yes,

1101 Q: The actual contents of these documents are not in
1111 dispute, are they, between you andme?
1121 A: I would not have thought so,.
1131 Q: Your positionwouldbe the same asmine, that they speak
[14] for themselves, do they not?
[15] A: Yes;
l16J a: All right.Thismaterial is what we have described as
117] the "campaigningmaterial" and you would accept,would
11a1 you not, that this does-demonstrate campaigning on your
11e1 part?
(20] A: In general terms, yes,.Without reading all the ;;; In
1211 general terms, yes; · · ·
1221 Q: The documents speak for themselves, I will not take up
(23] time with you in the witness-box on themnow;. Could you
(241 put G2 away, please? ·
(25] Now, do you remember that before you issued the
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111 writ in the present proceedings, that is your writ
(2] against my clients, you took an assignment of rights
[31 from the company, Don Marketing Limited]
141 A: Yes,
ISJ 0: It was the purpose of that assignment, was it not, to
f6J avoid the possibility of a security for costs
[7] application against you?
181 A: Yes, it was,.
(9] 0: Because that had happened to you previously'/

110J A: Correct,
1111 Q: Was it also the purpose of that assignmen t to enable
1121 you, as an individual, to make an application for Legal
1131 Aid?
1141 A: No, it was not,.
115] Q: All right.The assignmen t itself, within the past few
116] days, your solicitors have supplied us with a copy of a
1171 resolution, I am not sure it is in the bundles so
1121 I will hand it up to you, if Imay, (Handed) Is that a
1191 document you are familiar with?
(20] A: Yes, it is,.
1211 Q: Do you remember e.xecuting that document?
(22] A: Yes ;;;
lJ Q: You said "yes",. Did you add anything?

(24] A: I just wanted to check to make sure it is the one that
(25] I think it is,.Yes,.
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111 Q: All right.Was it executed on 4thApril 1998 at about
[2] 1 pm? ·
[3] A: Yes,. It says that on there, yes,.
141 Q: Is that your recollection as well?
ISJ A: Yes,.
161 Q: It is your father's signature, is it not,AE Donovan?
[7) A: Yes, it is;
[81 Q: Then it is your signature,John Donovan, at the bottom?
191 A: It is,.

(10] Q: It refers to an assignmen t, you see the second
1111 paragraph there?
1121 A: Yes,
113] Q: Did you execute the assignment at the same time?
1141 A: Yes, we did, as far as I can recall, yes,.
115] Q: Where was this executed? Is this your office or your
(161 house?
1171 A: It is one and the same.
1121 0: Is it? So you and your !father executed these documen ts
119] at St Andrew's Castle on that date, did you?
(20] A: I certainly did,- I fed my father might have been
1211 abroad at the time and it might have been done by fax,
1221 if I have the right date,.
[23] Q: Right, okar,. Now, let us look at the assignmen t, which
(241 is in volume B at tab 6,.Volume B, tab 6 you should be
(25] looking for now;. ·
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111 A: This says "Core documents B",. It does not seem to have
(2] a 6 in it,.
(31 Q: Does it not?
141 A: No,.
ISJ Q: That is a shame! We can hand up a document.just to
(6] confirm that what you have been handed has the ·
[7] page number 31 on the bottom at the front?
[BJ A: Yes, it has,.
191 Q: This is the assignment that was e.xecuted by your

1101 yourself and your father; correct?
1111 A: Correct;
1121 Q: Do you see the first paragraph numbered on the first
113] page! "The assignor has no significant assets;" Do you
114] sec that? ·
115J A: Yes, I do,
116] Q: That is true, is it not'/
(17] A: Yes;
1181 Q: That was true at the date of the assignment.You
(19] know - I think you do know - that the company's
(20] accounts covering this period, or very close to it, have
1211 been put in recently; you know that, do you not?
1221 A: I do;
(23] 0: It is right, is it not, that the company was insolvent
(241 at the end of its accounting year for 1998 and its
(25] accounting year for 1997?
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111 A: Probably, yes; I am not an accountant's person;You
121 are possibly probably right, yes,.
[3] Q: It had an excess of liabilities over its debts by well
141 over 150,000 in each year, did it not?
ISJ A: Right,.
16] Q: That is your recollection?
[7] A: Yes;
1a1 Q: You certified - I am just confirming for the sake of
[91 the record certain matters - in here that the

1101 certificate of value, on page 35, stamped page 35, that
1111 the consideration for it does not exceed in the
1121 aggregate the figure of£60,000; you remember that?
1131 A: Yes;
114] Q: You have always taken the view, have you not, and you
[15] have said so publicly, that your claim against Shell is
11s1 worth millions?
1171 A: Potentially,
118] Q: That is the basis -
119] A: For publicity purposes, yes,.
(20] Q: You mean you do not believe it in your heart of hearts?
(21] A: I really do not know the answer to that one,.
1221 Q: Right, Now, the contents of the docume nt are
(23] self-explanatory, I will not spend more time on that
(24] with you,. Can I just ask you this! Mr Sotherton
(25] I understand is to be a witness in these proceedings?
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111 A: Yes,.
[2] 0: Do you remember that he became a party to the Letter of
131 Settlement Agreement which is in this same volume, which
141 you should have open at tab 4?
ISJ A: I do,-
161 0: Let us have a look at that, tab 4,-
(7] A: Yes, I have that,. ·
IBJ 0: Right, Do you see that in the heading to that letter of
19J agreement which is immediately behind the tab, there is

110] a list of people between whom the agreement is made! Don
1111 Marketing, Shcll,John Donovan,Alfred Donovan, Roger
1121 Sotherton, Do you remember why he became a party?
[131 A: Yes, I do,
1141 0: That reason, in brief, was because he was claimin g that
11 SJ he had an agreement with you to share part of the
(16] proceeds of that litigation?
[17] A: Correct,.
1121 Q: It is the· fact, is it not, that he has an agreement
[19] which would extend also to the proceeds of this
(20] litigation?
1211 A: No,.
1221 Q: Can you just look at a letter which I now wish to hand

J to you? (Handed) Is this the letter you have seen
,i41 before?
(25] A: If I could just read it for a second,- (Pause)

111 this litigation?
12J A: No,. It goes on to mention the specific promotions that
131 he was talking about, Of course, you would have to ask
141 him,- My understanding is that he accepts that this was
ISJ my idea from way back when and that I claim the rights
16J to it,- I do not think that he is making any claim on
[7] that at all,You would have to ask him that,.
IBl 0: You say I would have to ask him, Do you mean that you
191 have had no discussions with Mr Sotherton about his

110] position in this action?
1111 A: It has always beenmyunderstanding thathe has no claim
(12] at all in regard to this action,.
1131 0: Have you discussed the matter?
[14] A: No, I do not thinkwe have,
115] 0: You have ignored it? ·
116] A: He has never raised it because I expect, or I am sure he
111J knows that it was my concept, it was my idea that came
1121 off the Megama tch version,.
119] Q: The position is, is it riot, that you were a little
120] irritated, not to put too fine a point on it, in 1996 in
1211 March, he had solicitors coming against you for
(22] 17,. 6 5 per cent, because, apart from anything else, this
(231 heid up the settlement, did it not?
[24] A: Yes, it was a very awkward situation; true,.
(25] 0: Is it your evidence to my Lord that even though he is a
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111 That was in relation to the promotions that are
(2] named in here,
[3J 0: Named in where?
141 A: In this lette~.
ISJ 0: Just hold on,. Look at the second paragraph on the first
[6] page! "We arc instructed", do you have that?
[7] A: Yes,.
·01 0: ",.,.,.-that an independent witness was present when our
.91 client agreed terms with Mr John Donovan, a director of
[10] Don Marketing, that our client would provide on a
1111 speculative basis his time and expertise in the
1121 preparation and presentation and promotion of proposals
11_31 to Shell, In return, our client would be entitled to an
114] agency commi ssion of 17,-65 per cent on any concept fee,
115] commission and any other fees received by Don Marketing
116] from Shell arising from the presentations that John
l17J Donovan and our client might make to Shell's National
11a1 Promotions Manager, Such presentations were made at
(19] Shell-Ma House in 1992 on 12th May, 4thJunc and 24th
1201 November,-"
1211 Do you see the significant of those dates, 12th
(22] May 1992 and 24th November 1992?
(231 A: I do, yes,.
(241 0: It is the case, is it not, that Mr Sotherton wants, if
(25] I can put it in the vernacular , a piece of the action in
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111 witness for you in these proceedings and even though you
[2] must, I think, have prepared your letter before action
[31 with some degree of discussion with him, that you have
141 never discussed this topic?
[5] A: I do not think we have, no,-
[61 0: You say "you do not think'?
(7] A: I do not thinkwe have, I have no recollection that
181 that has been discussed because I think that he knows
19] that it was my idea, right from the beginnin g,.

110J 0: When you did you last see Mr Sotherton?
1111 A: I would guess a couple ofweeks ago,.
1121 0: How frequently have you seen him in the last two years?
113] A: I would say probably on something like a two-monthly
1141 basis, or three-monthly basis,
115] 0: Did you sit down together to prepare your respective
116] witness statements?
117] A: We certainly discussed the presentations that had been
[181 made to Shell and it helped me to remember what had
119] happened and vice, versa I am sure,.
1201 0: How long did that exercise take,in tact, when you were
1211 sitting down togcther?Was it over several days,
[22] several weeks; how long?
[23] A: No, it would be a day at a time,-
(24] Q: Spread over how long a period?
(25] A: Spread over a couple of hours, I would guess,
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111 Q: The letter that we just looked at, which you still have
(2] in front of you -
(31 A: Lhave,
141 Q: - refers to concepts put in, put forward in 1992 on
15] 12th May, 4thJune and 24th November; do you see that?
16J A: Yes, I do;
[7] Q: Is it not part of your case that the multibrand loyalty
181 scheme was in fact put forward on 12th May and 24th
(9] November?

110] A: It is, but this letter goes on to specify the promotions
1111 that he was talking about;
1121 Q: It does, because that was the subject-matter of your
1131 impending settlemen t with Shell at that time, in respect
114] ofwhich he was seeking money.That is why it refers to
11SJ those specific things because that is what was then
116] pending?
117] A: As I say, my understanding is he has no claim in respect
(18] of this concept but you would have to ask him that;
119] Q: Would it come as a surprise to you then if he does make
(20] a claim?
1211 A: Yes, it would;
1221 Q: I want to discuss one small general matter with you

J before going back to docume nts, Canwe just confirm, so
(24] that the position is clear, that - do you remember the
(25] discovery stages of this procedure, in this litigation,
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111 where each side produces its documents?
(2] A: Yes;
(3] Q: It is right, is it not, that you were the only person on
(4] behalf of the plaintiff, in other words, you yourself
15] came to DJ Freeman 's offices and inspected the files?
[6] A: That is correct.
(7] a: And that nobody else did?

..___ ·a1 A: As far as I know;
[9] Q: And that, in fact, there was a large number of files

110] there on discovery and you did not actually succeed in
1111 inspecting all of them, did you?
112] A: I inspected every page;
[131 Q: Did you?
114] A: I certainly thought that I did; There was a huge volume
115] of documents, tens of thousands ofpages, I would guess;
(16] Q: You made your selection from those documents and your
117] selection, to a greater or lesser extent, appears in
1181 some of the trial bundles here?
119] A: Yes;
1201 Q: You did two things that I know on you took certain
1211 discovery documents to Mr McMahon, did you not?
(22] A: I sent them to him via fax or mail; I think I faxed
(23] most of it to him;
(24] Q: What was the purpose of doing that?
[25] A: So that he could seewhathadhappenedandhopeMlyto
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111 obtain his agreement to act as a witness;
121 Q: There is more to it than that, is there not? Did you
131 not have a long discussion with him and did you not in
141 fact share your grievance with him?
ISJ A: Yes, I probably did;
16] Q: Did you not in fact try to see whether he would support
(7] you with evidence which you could use against
181 Mr Lazenby?
19J A: I asked him whether he would be prepared to be a

1101 witness; He was very upset with the documents that he
1111 had seen that involved his situation with Shell and
[12] Mr Lazenby, and I asked him whether he would be prepared
113] to be a witness and he prepared a witness statement
114] following that;
(15] Q: Did yousit down with him and prepare that statement
116] with him?
117] A: No, I did not;
11s1 Q: Did you discuss the contents of that statement with him?
11sJ A: No, I did not;
(20] Q: I rather understood from his statement that in fact what
(21] he put into it reflects what you may have said to him in
(22] relation to some of the documents you were giving to
[2:l] him?
(24] A: It would reflect certainly the documents that I sent to
(25] him, yes;
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111 Q: How did you liaise with him, entirely in writing?
[2] A: Bytelephoneandbysendinghimdocumentsbyfax;Imay
(3] have sent some stuff by mail; ·
141 a: How much did you send him in terms of documents?
15] A: All of the documents that were relevant to Concept
16] Systems; I may have sent him a copy of the proposal
[7J that I put to Shell; I am not sure about that;
[8] Q: Did you speak to him face-to-face at any stage?
[9] A: Yes, I went on Saturday to collect the statement from
[1 OJ him at his restaurant inTwickenham, I think it was;
1111 Q: Is it the same story with Armstrong-Holmesi
1121 A: No, MrArmstrong-Holmes, I have not met him, I have
1131 only spoken to him by telephone; I did supply documents
1141 to him by fax, which were relevant to his situation with
115] Mr Lazenby;
116] Q: It did not happen out of the blue, of course; you must
117] have made contact with him?
[18] A: No,thishappenedbecauseifounddocumen tsindiscovery
119] that were of interest to me because it suggested that
1201 other people had similar problems and I tried to trace
[21] the people, unsuccessfully, and eventually I instructed
122] an enquiry agent, first of all, for Mr Armstrong-Holmes,
(23] because I did not know whether that would be successful
(241 or not, and after he tracked down Mr Armstrong-Holmes
(25] I then, about a week later I think it was, asked him
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111 whether he could trace Mr McMahon.
(21 0: Were there other people beyond Mr McMahon and
['31 MrArmstrong-Holmes that you sought to get support from
(41 in a slmilar way?
ISJ A: No, I did speak to Mr PeterJones of Powcrpoints at some
161 stage, from the documents.
[7] 0: I did not quite understand that.
(8] A: I think his name is Mr PeterJones. I thinkhe was a
(9] managing director of Geoff Howe &Associates and I think

110] they put the Powerpolnts' proposal to Shell.
1111 0: Right.Your interest in speaking to those people was
112] because: you thought that they may have a sense of
(13] grievance against MrAndrew Lazenby; correct?
(141 A: I thought that they could be a provider of similar fact
11SJ evidence involving Mr Lazenby and Shell.
116] 0: Right. I want to move: to another matternow, so ilyou
1171 would like to dear your desk and have volume El in
118] front of you for the moment, please.
1191 A: Right.
(20] 0: Page 12, please.
(211 A: This is El?
(22] 0: El, page 12.
3J A: I have that.

(241 0: Do you recognise thJs document?
(2SJ A: I do.

111 a: Your proposal was that the idea should be run agai,n but
[2] you had got a way of indicating - no, you had a
1'31 proposal to put forward that it required no skill of a,ny
[4] ki,nd to be i,nvolved in the game?
ISJ A: Correct, yes.
161 Q: That was to do with Lotteries Act considerations,
[7] I thi,nk?
1a1 A: Yes, it was.
191 a: As part of the proposal, I would like you just, please,

1101 to look at page 19. Do you see that is headed ".Joi,nt
1111 promotion'?
1121 A: Yes.
[131 Q: "Shell may also wish to consider joining together with
(141 other non-competing brands/outlets for a,n i,nitial or
115] subsequent promotio,n i,n respect of a blockbuster Make
1161 Mop.ey game, where all halfnotes issued would be
1111 Interchangeable.
11a1 "In other words, a half note issued at a Shell
119] site might match up with a half note of the same value
(20] issued by a grocery outlet.We might even be able to
(21] involve a daily p.ewspaper in the promotion."
(22] That is Megama tch, actually, is it not?
123] A: Yes, it is what is termed as Megamatch, yes.
(24] Q: It is a loyalty village - of course you were i,n
[2SJ court - i,n which there are Interchangeable
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111 a: This is a 1981 proposal.Was it actually the first you
(21 put forward, "you" meaning your company, that you put
[31 forward to Shell; was this the first ever?
141 A: I think that I corresponded with someone there
ISJ previously, I think back as far as 1979.
161 a: You can see you have what I have come to recognise as a
[7] familiar front page on page 13, do you see that, dated
!BJ 29th May 1981?
191 A: Right.

't10J 0: Turning in, glance at 15 and go on to 16.
1111 A: Right.
1121 a: Look at the bottom paragraph on 16. It says:
[13] "Consequentlywe believe the time is right for
114] Shell to introduce a new Make Mo,ney promotion."
11SJ Do you sec that, page 16, the last part of the
1161 text?
1111 A: Yes, I ca,n.
[18] a: What is happening here is that there is a proposal by
[19] you for a re-run of Make Mop.ey. Make Moneywas a very
(20] successful game from the 1960s, which involved matching
(21] halves?
(22] A: Yes.
(23] a: And you had to answer a question correctly as well to
[24) win a prize?
(2SJ A: Correct.
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111 opporrunities for winning prizes based op.matchi,ng
(2] halves?
[3J A: Correct.
[4] Q: This document goes on a,nd op. page 21 there are
ISJ manuscript notes at the bottom?
l6J A: Right.
[7] Q: Those manuscript notes say:
IBJ "Paul i,nsists we give joint rights if they are to
19] contribute" - that is Paul King.Is it not?

1101 A: That would be.
1111 Q: " ... to contrlbute to development. Shell will not ru,n
1121 MM without us a,nd Don not to offer to other compa,nies.
1131 Paul to confirm in writi,ng for formal reply."
114] A: Correct, yes.
11SJ Q: Torp. the page to page 22. Paul Ki,ng writes to you?
1161 A: Yes.
l17J Q: Really_it is the second paragraph:
11a1 "I agree to pay you a figure of up to £500 to
119] cover your artwork costs on the understanding that this
(20] promotional idea remain s the sole right of Don
1211 Marketing/Shell UK Oil u,ntil we agree mutually to differ
1221 on this arrangement."
[231 Yes?
(24) A: Yes.
(2SJ Q: That is your recollection?
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111 A: Yes.
[2] Q: In fact, the next letter here, on page 23, which
131 immediately follows, says i,n the first mai,n
141 paragraph that you are confirming that position -
ISJ A: Yes.
161 Q: - just to refresh yourmemory on that?
[71 A: Yes.
181 Q: There are other papers in here, perhaps I will just show
191 you page 35.

1101 A: Right
1111 Q: What happened here,we are Into 1983, as you sec from
1121 the top of the page?
1131 A: Yes.
1141 a: Let us sec ifwe agree on this and let us sec if I have
(15] understood it correctly.Although your proposalwas put
116J forward i,n 1981, you came to an understanding,
1111 A: Yes.
1181 a: Nothing happened with it, i,n a,nyway, shape or form,
1191 u,ntil 1983 or 1984, getting Into that period?
(20) A: I think there was a long interval. I thi,nk you saw that
1211 we supplied a counsel's opinion,
_I?2J Q: You didMrJarworth Fi,n,ney(?).

J A: That was soon after the presentation, I thi,nk.
[24] Q: Apyway, events did not getmoving at grou,nd level -
(25J A: No.

Page n2n

111 core bundle B. Docs that make a,ny sense at all? Every
[2] time you hand another one of these docume,nts up it is
131 referred to on the transcript as "Here is another
141 document"; there is no reference then to where it is
ISJ going to be fou,nd. No doubt when this reaches the
161 Europea,n Court ofHuma,nRights, theywould like to k;now
(7) what the hell is goi,ng on.
181 MR HOBBS: I am terribly sorry, my Lord.
l9J MR JUSTICE LADDIE:Why ca,n we not have a bu,ndle for

1101 hand-ups a,nd someway of actually cross-referring the
1111 documents you are handing up to the transcript?
1121 MR HOBBS: There is no reaso,n whywe cannot have a
[131 bu,ndleXWe, as the defendants, arc not responsible
(141 for the bu,ndli,ng. It is just that Core B became the
115] most convenient one,
1161 MR JUSTICE LADDIE: Theo,nlyperso,nsofarwhoishapdi,ngup
1171 docume,nts is you.Why shouldMr Cox be preparing for
118] that?You arc handing up documen ts, Right,havc a
1191 bundle X May I suggest that over the adjour,nme,nt a
(20] bundle X is prepared with dividers in a,nd somebodyhad
1211 better produce an index so we k;nowwhat is what.
(22] MR HOBBS: Yes.Weactuallyaskedforthesedocume,ntstobe
(231 i,n the bu,ndles andwewere refused the opportu,nity to
(241 have them.
12SJ MR JUSTICE LADDIE: I do notwa,nt to get Involved In a
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11] a: - until, let us say into 1984?
[2] A: About this time, yes, November 1983. Paul King
131 co,ntactedme about that time. It might have been
141 October.
ISJ Q: All right. I would like you to look at the footnote on
[61 the next page, page 36.
(7) A: Right.
~I Q: There is a confirmation of proprietary rights. It is as
(91 per Shell letter and their reply and those are the two

110) letters we just looked at?
1111 A: Yes.
1121 Q: Then there are two invoices - possibly two. 37 and 38
1131 are the invoices reflecting mo,ney upfront for the
1141 running of the scheme?
115J A: Right.
116) a: We have just agreed that this was, i,nsofar as it was
1171 described i,n joint terms as a joint promotion,
f'l8I esse,ntiallyMcgamatch.You know, do you not, that there •
1191 was a dispute between yourself and Shell i,n 1984
(20) relating to the Make Mo,ney concept?
1211 A: Yes.
[22] Q: I amgoing to hand you now a letter of 18th March 1994
[231 from your solicitors in that co.n,nectio,n.
(241 MR JUSTICE LADDIE: Mr Hobbs, so far I have just been
(25] slipping all of these i,ndiscri.mi,nately in the back of
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111 bitching campaign between the solicitors. I just want
(2J the papers to be in an order where they can be
131 considered by the Court ofAppeal, or wherever else it
[41 goes. Right.
ISJ MR HOBBS: There should be in front of you a letter from
16) Royds Treadwell, your solicitors, dated 18th March 1994?
(7) A: I have that.
181 Q: Do you remember this letter?
191 A: Yes, I do.

1101 Q: This is your claim - I say "your claim", it is Don
1111 Marketing UK Limited's claim, re Make Money?
1121 A: Yes.
1131 Q: There has been some correspondence. This letter says:
1141 "Dealing with the points you have raised regarding
[15] the Make Money promotion we have the following
[161 observations.
117] "The penultimate paragraph on the first page of
1181 your letter is plainly wrong. We enclose for your
119) Information copies of the following."
(20] There is A to F.Those are the documents that
(211 I just mentioned and took you to in the transcript.
(22) Those are the documents.
[231 A: Yes.
(241 Q: It goes on in paragraph 2 to say:
125] "As to the outline sent at IA above you will
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111 note:
(2] (a) the notice on the title page to the effect
[31 that DM 'retain full i,ntellectual proprietary rights' to
(41 the proposal contained i,n the docume,n t."
15] So that is the outline at IA?
161 A: Yes.
[7] Q: "(b) that our clients' sta,ndard terms and conditions
!BI were expressly incorporated."
19] A: Yes.

1101 Q: There is a reference to anewMake Mo,ney promotion and
1111 there is a reference to a novelMake Money game.There
(12] are ha,ndwrittc,n notes a,nd then (f) saysr
1131 "At page 4 DM suggests runnin g the Make Money
114] promotion on a joint basis, possibly involving a daily
11SJ newspaper."
116] (g) is a reference to our newMake Mo,ney game, a,nd
117J so on,
(181 A: Yes.
1191 a: There is a row goi,ng on between the parties a,nd between
1201 the solicitors about the concept a,nd it is a row which
1211 is going on around about that outline, which we looked
(22] at first of all from 29th May 1981. Do you remember

1 that?
t<'4l A: Yes.
125] Q: Do you remember that a writ was issued i,n these

Page nas

111 a: It is the fact that the compromise agreement released to
12J Shell UK all rights i,n the concept described i,n that
1'31 1981 document, did it not?
141 A: I ca,n see what you are getting at now a,nd I regret that
ISJ earlier on when you said that it was the same as
16J Megamatch, that it was Megama tch. It released the Make
(7] Mo,ney game, inmy understanding, where it was a
1B1 Shell-only scheme.
(91 Q: The 1981 documc,n t, on the joint portion of it, referred

1101 to what was indeedMegamatch. That is the Megamatch
1111 concept, is it riot?
1121 A: No, it was not. Itwas the Make Money co,ncepti,nvolvi,ng
1131 Shell only,There was a mention of that. I would have
1141 to go back to it, as a possible option or alternative to
115] that scheme.
1161 Q: Do you wa,nt to see the 1981 document agai,n?
117J A: Please.
11B1 Q: You do. El.
119] A: I have it.
(201 MR COX: My Lord, I should just mention that this takes the
1211 claima,n t somewhat by surprise because it has never been
(22] adverted to i,n a,ny pleadings, as far as I ca,n recall, or
1231 i,n a,ny other shape or form u,ntil today. It may be that
1241 I ca,n discuss that be Mr Hobbs.
125J MR HOBBS: Would you look at El, page 19?

Page n2,7

111 procecdi,ngs on 6thApril 1994?
121 A: That sounds correct, yes.
[31 Q: I did not make up the date.
141 A: I accept that.
ISJ a: Do you remember that the proceedings were then settled?
161 A: Yes, I do.
(7] a: Could you take volume E9A? Ifyouwould ,notmi,nd please
ql turning to page 3988 in E9A.
t9l A: I have that.

1101 0: This is Shell's then solicitors, Mackrell Turner
1111 Garrett,8thApril 1994t
[12] "We confirm settlement i,n the following terms:
1131 "Our clients will pay to yours the sum of£60,000
1141 plus VAT in settlement of all causes of action that your
115] client may have agai,nst ours i,n connection with the
l16J concept known as 'Make Mo,ncy' or i,n relation to the
1171 subject-matter of the proceedings issued out of the High
11s1 Court on 6thApril, actio,n number 1927.
1191 "Your clic,nt releases the rights to the concept
1201 known as 'Make Mo,ncy' to our clic,nt i,n perpetuity."
1211 A: Correct, yes.
1221 a: VAT receipt i,n respect of£60,000 a,nd then ifyou turn
(231 the page, there is the VAT invoice that was raised by
1241 Don Marketing?
125] A: Yes.

Page n2s

111 A: I have that.
121 a: "Shell may also wish to consider joining together with
131 other non-competing bra,nds/outlets for a,n i,nitial or
141 subsequent promotio,n in respect of a blockbuster Make
ISJ Money game, where all halfnotes issued would be
161 Interchangeable."
[7] A: Yes.
1B1 Q: That is a commo,n promotional currency, is it noti
19J A: Yes.
l10J a: "Blockbuster" actually translates, jargon-wise, i,nto
1111 "mega", does it ,not?
1121 A: It could do, yes.
1131 Q: It did do, did it not?
1141 A: Yes.
(15] Q: You are not really i,n a,ny doubt about this, that
1161 Megamatch is esse,ntially what is described here, arc
l17J you? You are pot really i,n a,ny doubt about it?
11s1 A: I would have to read all of this but what we were
(191 putting forward was the ,new Make Mo,ncy game, as just a
1201 matching half Shell-alone game.Thc,n we put this i,n as
1211 one possible option on it. I am not a lawyer a,nd it
[22] certainly was not my Intention for the rights to
[231 Mcgamatch to go along with Make Mo,ney.
1241 Q: Could you just keep open that page 19 that we have
125] there, please?
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111 A: Yes.
(2] Q: I am sorry to ask you to do this, but would you reach
[3] for another file, which is E3?
(41 A: Yes. I have it.
ISJ a: Would youmind.in that volume, turning to page 997? Do
16J you recognise this document at 997?
(7] A: I do.
181 Q: This is a proposal, F83, of 27th May 1992.You are
19J presenting it to Woolworths; right?

110] A: Yes.
1111 a: This is a Megamatch proposal.Would you turn to
[12] page 999?
113] A: I have that.
114) a: There is an introduction:
(15] "Genuine big ideas for promotio,nal activity are a
116] rare occurrence. Don Marketing is therefore pleased to
1171 present an exciting game promotio,n concept for 1993
118] which ca,n truly be described as a big idea, the largest
119] scale game ever seen in the UK.
(20] "The gamewould involve several major retailers
(21] operati,ng In compleme,n tary but non-competitive retail
(22] trade, each with national representation, participating

at the same time In the same epic traffic buildi,ng
1~41 promotion, Megamatch.
(25] "The game format would basically be the same as

[1] promotion basis in that letter. Do you remember? Do
[2] you wa,nt to see it again, 18th March 1994? It is the
[3] one I handed up to you.
141 A: Right.
ISJ a: We went through this.
161 A: We did.
(7] Q: Just refresh your memory. Item 1 on the first
181 page lists documents A to EThe first one is the
191 outline proposal that you probably still have ope,n_ The

110J second one, paragraph 2, goes runnin g through several
1111 subparagraphs (a) to (g) a,nd they specifically refer,
1121 (f), to the Make Mo,ney promotion on a joint basis
(131 involving a daily newspaper?
1141 A: Yes.
[15] Q: That is the contours of the dispute between yourselfa,nd
116] Shell at that stage and it was compromised on the basis
1171 of the document that we looked at; correct?
118] A: As far as I was concerned, a,nd I am not a lawyer,
(181 I thought we were settli,ng the Make Mo,ney game, not
(20) Megamatch. I thi,nk that is fairly obvious from the
1211 subsequent correspondence that there has been about
[22] Megamatch In the proposals that I put up. I had no idea
[231 that it could be construed that we had also settled
[24] Megamatch as well as Make Mo,ney.
(25] Q: You did raise that Invoice. Perhaps we should look at
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[1] was adopted for the two most successful games ever
12J conducted in the UK, Shell Make Mo,ney In 1967 a,nd Shell
[31 Make Mo,ney agai,n i,n 1984. It would use the same
141 matchi,ng halves technique with game pieces issued on a
[5] no purchase ,necessary, one per visit basis. However, in
[61 Megamatch the halfnotes would be universally
(7] interchangeable between the outlets of all partners In
'l the promotio,n, thus forming a common game currency,
,<iJ This would stimulate cross-fertilisation as a halfnote

1101 collected from a petrol statio,n might match up with a
1111 half note of the same prize denomina tion collected from
1123 a participating store or restaurant."
113] Yes?
[14] A: Yes, correct.
11 SJ a: There is no difference, is there, between what is on 999
116] and what is on page 19?
117] A: No.I certai,nlymentionedwhatwas to becomeMegamatch
[18) in this proposal but, as far as I was concerned, Make
119] Mo,ney was just the matching halves game runnin g on its
120J own a,nd Megama tch was involving lots of different
(21] retailers.
[22] a: That was why, you see, I took you to that letter of 18th
(23] March that I handed up because your solicitors, relative
(241 to the writ that was issued against my clients, referred
[25] to that proposal and referred specifically to the joint
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111 it agai,n. It is E9A, 3988.
[21 A: 3988.
131 Q: That is the first of the two documents I showed you.
141 A: Yes.
[SJ Q: "We confirm settlement in the following terms."
1s1 Look at 1 :
£71 "Our clients will pay to yours the sum of£60,000
181 plus VAT in settlement of all causes of action that your
191 client may have against ours in connection with the

1101 concept known as 'Make Money' or in relation to the
(111 subject-matter of the proceedings ...
1121 "Your client releases the rights to the concept
1133 known as 'Make Money' to our client in perpetuity."
1141 Then there is the invoice which your company
11 sJ raised for £60,000 plus VAT?
11s1 A: Yes.
[17] Q: There we are. I have shown you those documents now.
118] Could you close your files up and put them back on the
1191 rack? Actually, keep El. I beg your pardon, I need E2,
1201 I am sorry.
1211 MR JUSTICE LADDIE: DoyounotneedEI,MrHobbs?IsitEl,
[22J E2 or both?
(231 MR HOBBS: Could your Lordship give me a second? I am all
(24] over the place at the moment. E2, please. In E2, if
(25] you could turn to page 952.
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111 A: I have that.
(2) Q: Do you remember this letter?
131 A: I do.
141 Q: This was an approach by you to Mr Lazenby in his
l5J capacity as National Promotions Manager?
[6] A: Yes, correct.
[7] Q: This lead to the meeting of 12th May 1992 -
1s1 A: It did.
[9J a: - 13thMay 1992,yes? Thatmeeting,which subsequently
(10] takes place in May, is the first meeting between
1111 yourself andAndrew Lazenby at Shell?
1121 A: That is correct, yes.
l13J Q: In this letter, you are basically pitching for the
1141 opportunity to meet him and to discuss some proposals
1151 formarketing and game opportunities in 1993 and 1994?
116] A: Correct, yes.
117] . Q: Would you go on in the same bundle to page 973?
118] (3.00 pm)
119] Do you see that this document is a proposal which
(20] is dated 12th May 1992?
1211 A: I do.
(22] Q: Thiswas a proposal which you put forward toAndrew
; Lazenby and which you subsequently discussed with him at

,~41 ameeting on 13th May?
[25J A: 12thMay, is it not?
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111 A: Reasonablywell.
(2] a: All right. How long did it last?
PI A: I would guess about an hour.
141 Q: Where did it take place?
151 A: At Shell-Mex House.
1s1 a: Do you rememberwhether it was ameeting roomor an
(7] office that you met him in?
[BJ A: I guess itwas a meeting room. I think it was a meeting
[9J room,yes.
[10] a: You say that on your side there was Roger Sotherton and
1111 yourself?
1121 A: That is correct.
113] Q: Did you, before you went there, discuss with
114] Roger Sotherton anymatters ofmultibrand loyalty
1151 schemes?
116] A: No.
117] Q: How did the subject ofmultibrand loyalty schemes,
118] according to you, come up in the conversation?
1191 A: It came up afterwehad been discussing theMegamatch
(20] game and thatAndrew Lazenby said that his management
(211 were concerned about competitions,what he called games
(22] competitions. Roger Sotherton then raised the subject
(23] of the loyalty scheme.
(24] Q: What do you say that Roger Sotherton said?
[25J A: He pointed out that there was an alternative execution
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111 Q: I beg your pardon.You discussed it the same day?
(2) A: Yes, we did.We took the proposals with us.
PI Q: Thank you.You did not send it to him in advance?
141 A: No.
[5J Q: I see. Let us just look at the contents of the
16] document, ignoring for the moment the manuscript.
(7] Page 974, your introductionmakes it clear, in the first
'l paragraph, that you are presenting two alternative
,di promotional game formats for consideration by Shell?
l10J A: Yes.
1111 Q: Turn to page 975, the first game option, it says, and
1121 that is Megamatch; yes?
[131 A: Yes.
114] a: Wewere just discussing thematch, that is what that is?
1151 A: Yes.
116] Q: You have a graphic on page 976?
117] A: Yes.
[fill Q: That is a kind ofMegamatch graphic, showing a brewery
119] brand, a petrol brand and a store brand?
1201 A: Correct.
(21] Q: Your second proposal is on 977 for ShellTreble Chance,
(22] and you have a graphic for that on 978?
(231 A: Yes.

111 of this multibrand principle, a consortium of retailers
[2] led by Shell, and we went into discussing the history of
PI it, the fact that we had done some research on the
141 Collect and Select scheme, that we had then put up a
[5J proposal to Shell, that Shell had taken an option on it
l6J after we had had discussions with Sainsbury's.
(7] Q: Are you saying youmentioned an option at thatmeeting?
ISJ A: I thinkwe did, yes.
[9] Q: Are you saying youmentioned Sainsbury's at that

110] meeting?
1111 A: I thinkwe did. I would have to checkmy statement but
1121 I think that is the case.
1131 Q: I would like you to do it frommemory. How long then
114] out of the one hour do you thinkwas devoted to the
1151 subject of the multibrand loyalty proposal?
116] A: I guess about tenminutes or so.
117J Q: Tenminutes out of an hour?
11s1 A: Yes. Most of the time was spent focused on the other
119] two proposals.
(20] Q: Was this ten minutes at the back end of the one hour,
1211 the front end or -
(22] A: No, it was mid-way because it was after - I thinkwe
(23] discussed Megamatch first and then this came in as a

(24] Q: Thosewereyour twoproposals.Howwell doyouremember I (24] result of that discussion.
1251 the meeting of 12th May 1992? 1251 Q: So you are saying that Mr Lazenby was told by Roger
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111 Sotherton that Shell already held an option on this?
[2] A: Yes.
131 a: Did you discuss the circumstances in which the option
141 was supposed to have been given?
ISJ A: No, I do not think we did.
16J Q: You did not?
(7] A: I do not think so, no.
181 a: How did Sainsbury's name come into this then?
19J A: Becauseweexplained that Sainsbury' s had responded to a

[10] letter that we had sent to than on another subject and
1111 that we had then sent than details of that particular
1121 game,which I think was a Disneytime promotion, and that
(13] we had also asked Stuart Carson whether it was okay to
114] discuss Megamatch with Sainsbury's because Sainsbury's
I1 SJ previously had never been interested at all in any
116] promotional activity that we had ever put up to them.
1111 Q: Did you mention that there was a letter to Paul King?
(181 A: I cannot remember the detail . I remember that we
119] mentioned the option. I cannot remember the detail of
(20] thatWe certainly mentioned Sainsbury's.
1211 a: Who did the talking on this topic; yourself or Sotherton
(22] or both?

A: I think mainly Roger Sotherton did.
tl4] a: Did you sit silently by?
125] A: No, I probably made some comment into it.
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111 years where people had to collect up stamps and we did
(2] some research on it a couple of times and it showed that
(3] people were fed up with the amount of time it took even
141 to collect enough stamps for a small item.Therefore,
ISJ that was a weakness in all of the schemes that were
16] runnin g at the time.We pointed this out to Paul King.
[7] I said that we were not a research company and that
181 Shell should carry out its own research, and they did.
[9] Their findings duplicated ours and, therefore, this is

1101 how we started looking at how we could get over this
1111 basic failing with previous loyalty schemes; the time it
1121 took to save up, collect enough stamps or tokens to get
113] a particular item.
114] a: I need an indication from you, please, as to how
11SJ interested you perceived Mr Lazenby to be in this
1161 concept; very interested, scarcely interested, what
117] degree of interest do you attribute to him, based on.
118] your observation?
11e1 A: The interest was not as much as he had shown in - the
[20] Megamatch game was the most interesting to him.
(211 Q: How little, relatively speaking, was his interest in
(22] this proposal, according to you?
(23] A: He was interested but not to the degree of saying, "Can
(241 we have another meeting about it and can you put up a
(25] proposal to me?". He said that he would - I told him
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111 Q: What are you saying Mr Lazenby's contribution to these
(2] exchanges was?
131 A: That he was interested but he said that at that time
141 they were thinkin g about short-term activity.
ISJ a: Did he express interest or surprise at the fact that
16] Shell was supposed to have an option on it already?
(7] A: No. No.
11 a: Did he ask you for further information about the
,ill Sainsbury's communication on the option?

1101 A: He did not, no.
1111 Q: Did he show any interest in what you say you told him?
1121 A: Yes, he showed some interest, but the timing was not
113] right for that.
114] Q: What do you mean by "some interest"?
(15] A: Some interest in that he did not say, "Canwe move on
116] because I do not really need to know about that?". He
117] was interested in what we were saying.
1181 a: How did he manifest his interest to you?
1191 A: With the questions that he asked.
(20] Q: What questions did he ask?
1211 A: About the research that we had carried out.
[221 Q: What research was that?
(231 A: That was in respect of the Collect and Select scheme.
(241 a: What relevance does that have -
(25] A: Because it was a loyalty scheme run by Shell for some
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111 that we had already given the proposal to Paul King. He
[21 said he would get a copy from him.
131 Q: A copy ofwhat?
141 A: Of the proposal.
ISJ Q: What proposal?
16] A: The proposal that we put to Paul King back in 1989.
[7] a: Concept Four?
[81 A: Concept Four.
191 Q: Was there any discussion about those two letters of 24 th

110] July 1990?
1111 A: I do not think so. I think we discussed Sainsbury's.
1121 We said that Shell had taken an option on the scheme but
113] I do not think it went any further, or into any detail
(141 at all about the letters.
11 SJ Q: Even on your own view of this meeting, you did not
(16] expect this topic to arise, did you?
117] A: I was abit annoyed at it.
[18] Q: Pardon?
119] A: I was a bit annoyed that it had been raised.
[20] Q: Why were you annoyed?
1211 A: Because I do not consider that it is professional to
1221 start talkin g about other schemes you put into
(23] proposals.
(24] a: From the perspective ofannoyance,youwould havewanted
(25] Roger Sotherton to not say too much about this?
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111 A: Once hehad started, therewas notmuch I could dobut
(2] to support him. I was not particularly pleased about it
131 because, as I say, ifwe are going to make a proposal
(41 I like to be prepared to do it properly.
ISJ Q: Which you were not at all prepared to do it properly in
16] relation to that?
(7] A: No,we were not.
181 Q: WasyourperceptionofMrlazenby'sposition thathewas
191 not particularly interested in pursuing this concept?
(10) A: Not to the extent of- no, he did not say, "Canwe
1111 arrange ameeting and concentrate on this proposal? Can
1121 you supply us with a worked-up proposal?" No.
1131 Q: He was not interested in knowing all about it?
1141 A: Hewas interested but the degree of interest was not as
115] great as it was in the Megamatch scheme.That was his
116] prime interest. He wanted to knowhow soon it could be
117) done.
1181
[19]

(20)

(211
(22)
3]

(24]
(25]

Q: Do you have the bundle open in front ofyou, page 980?
A: Yes, I have.
Q: Whose handwriting is that?
A: Roger Sotherton's handwriting.
Q: Whose handwriting is it on the preceding page?
A: That is Roger Sotherton's handwriting, I think.
Q: Page 975, whose handwriting is that, top and bottom?
A: That is Roger Sotherton's handwriting.
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111 Q: You made no notes yourself of that meeting?
12J A: No, I did not, no.
131 Q: Do you normallymake notes ofmeetings?
141 A: No, I do not, no.
ISJ MR JUSTICE LADDIE:Just a second.
[61 MR HOBBS: DidyouyourselfobserveRogerSotherton'shand
(7] moving the pen that wrote those words on page 980?

..-- [81 A: I do not thinkso. I cannot remember that, no.
[91 Q: You cannot saywhen thosewordswerewritten on that?

110) A: All I knowis thatwhen I foundthedocuments,whenthey
1111 were needed in connection with this litigation, then
1121 thosewere the notes that were written on there. I do
113] not recall them before that.
1141 Q: That was the first you knewyourself that these
11SJ manuscript notes were on there?
1161 A: Yes.
117) Q: Right.
[181 A: I think theywould justhavebeen takenbackandputIrr
11s1 the file at that stage.
(20) Q: Which file did you find this document in?Was it in an
1211 obvious place or in a non-obvious place?
(22] A: I had lots of different files, I cannot remember. It
(231 may have been in a Megamatch file; it probablywas in a
(241 box file.
(25] Q: Turn to page 980/A,which is themanuscript document
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111 that follows the page we were last looking at.
121 A: 980/A?
131 0: Yes, it comes after 980.
141 A: I see that.
ISJ Q: Have you read this document?
[6] A: I have.
[7] Q: Do you accept that the topics which he identifies, or
181 which you can see are discussed in this document,were
[9] discussed between you at thatmeeting?

110J (3.15 pm)
1111 A: Yes.
1121 Q: Didyou seeAndrewlazenbytakingnotes atthatmeeting?
113] A: No, I do not recall that.
1141 Q: You do not deny that he took them?
115] A: I do not deny it. I cannot recall him taking any notes.
1161 a: Is that because you do not actually have a good
117) recollection of the meeting?
1181 A: I think I have a reasonable recollection of themeeting,
(19] but I just do not remember him taking notes, no.
(20) Q: Look onpage 980/C. He haswritten three actions points
1211 at the bottom on 980/0
(22) "Reconvenedweek commencing 1 st of the 6th."
123] Docs that tallywith your recollection?
(24] A: Yes, it sounds reasonable.
[25] Q: 'They to develop Megamatch to namedpartners", I think
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111 that says.
121 A: Yes.
131 Q: Does that tallywith your recollection?
[4J A: Yes, it docs.
15] Q: "AJL [Andrew Lazenby] to approve competitions". 'To
161 'apro' competition."
[7] Do you see that?
[8J A: Yes, I do. I do not knowwhat itmeans but, yes, I see
19] it.

110] Q: YouknowthatMrlazenbysaysthathemadethisnoteand
1111 that, if there had been any significant discussion on
112) the point that you have mentioned, he would have made a
113] note of it?
1141 A: Yes.
115] Q: Are you able to accept that you may bewrong in the
1161 evidence you are giving about thatmeeting?
117) A: No. I k;now that we did discuss - as you can see, it
118] mentions about Megamatch, it mentions about Sainsburys
119] and it was during that discussion thatwe went into
(20) the - or Roger raised the subject of the loyalty brand
1211 scheme. I accept that there was not a significant
(22) discussion. It was discussed, but themainpurpose of
[23] themeeting was Megamatch and the other proposal that we
(241 presented.
(25] Q: If it was discussed - and you know I do not accept
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111 that - but, if it was discussed, it was hardly
(2] discussed at all.That would be correct, would it not?
(31 A: No. I think it was discussed - I said ten minutes. It
(41 may have been shorter than that. It might have been
ISJ five minutes.There was not a long discussion about it.
16J There was a discussion.
[7) 0: It might have been two minutes?
181 A: No, it was longer than two minutes.
(9] 0: You can remember that much, can you?

1101 A: Yes, I can.
1111 Q: Turn to page 981. Here is your letter of
1121 14th May 1992. Do you remember sending that?
113) A: Yes, I do.
l14J a: You are writing to him:
11 SJ "Dear Andrew, Roger Sotherton and I would like to
116] thank you for the time you gave to our presentation.
117] With you authority, I will now be contacting the various
(1B] potential partners we discussed in regard to the
119] multibrand proposal. I will supply them with outline
(20) proposals, plus invitations to attend exploratory
1211 discussions at Shell-Mex House in June as per
(22] instructions."

With that in mind, look at the bullet points.The
124] second of his bullet points on the preceding page."
(2SJ 'They to develop Megamatch to named partners."
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111 A: No.
[2] a: It does not say.
(31 "Further to our discussions, we confirm that your
(41 company is already holding an option, that we have had
(SJ correspondence with Paul King, that we have had
16J correspondence with Sainsburys and here are the copies
[7) of the letters."
1B] It does not say any of that, does it?
191 A: No.

110] Q: Can you explain that?
1111 A: Because, as I explained, the main focus of the meeting
1121 was on the other subjects, one ofwhich I was getting on
113] with.As far as I was concerned, I was just tidying
114) up - because Roger had raised the subject, I decided it
(15) was right to send Mr Lazenby a copy of the proposal. He
116] had said that the timing was not right for it, and he
117] might be interested at a later date and he would put it
11a1 on file. So I thought that was the right thing to do.
l19J Q: It is clear from this letter - and I do not think you
(20] suggest otherwise - that the only thing you sent was
(211 Concept Four, the document in which Concept Four
(22] appeared?
(23) A: Yes.
[241 0: You do not claim to have sent him anything else?
125J A: No.
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111 Do you see that?
121 A: Yes, I do.
(31 0: So that is at least one thing you have in common?
141 A: Yes.
ISJ 0: Then you see it says in your first paragraph:
16J "I will supply them with outline proposals, plus
171 invitations to attend exploratory discussions at
_ 11 Shell-Mex House in June as per instructions."

iJ That tallies with the first bullet point on 980/Ct
11 OJ "Reconvene week commencing the 1 st of the 6th."
111) Right?
1121 A: Yes.
l13J a: Then you go on to say.
1141 "We also noted your interest in the related
(15] multibrand loyalty card proposal to Paul King dated
11s1 23rd October 1989 and I enclose a copy of the proposal
111J for your further information. Please read Concept
11a1 Four. I am glad you agreed that the idea has sufficient
1191 merit to be retained on file for Shell's future
1201 consideration at an appropriate time in the future."
(21) Right?
(22J A: Yes.
(231 Q: There is absolutely nothing in this letter about
(24) anything said to Sainsburys, the existence of an option,
(25) is there?
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111 Q: He cannot have known about the contents of the letter to
(2] Sainsburys of 24thJuly from you or this letter, can he?
[3] A: No, all he knew was what we had said to him verbally.
141 Q: And you had not gone into any detail about what you had
ISJ said to Sainsburys?
16] A: No, we had not, no.
171 0: You had not gone into any detail aboutwhat you had said
IBJ to Paul King, had you?
19) A: I do not think we went into any great detail , no.

110J 0: You did not go into detail?
1111 A: We talked about the history of it, the connection with
1121 Megamatch, the research, why it came about, the fact
113) that Shell took an option on it. Mr Lazenby said that
114) the timing was not right and that he would just - he
115) would get a copy from Paul King and he would hold it on
116] file.
11_7] Q: What I want to put to you is thisr in fact you got the
11s1 impression at that meeting, did you not, that he was
119) relatively lukewarm about the concepts you had convened
(20) the meeting to discuss? He was relatively lukewarm
(211 about them?
[22] A: No, not at all. I was excited by his response to
(23] Megamatch and I thinkwe talked about Make Money as
(24] well. He actually started asking questions about
[2SJ lead-in times for producing the game pieces and I did
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111 not know that Shell, at that stage in the promotion
(2] cycle,were seriously thinkin g about a promotional game
(3] again. So Iwas very excited by what I heard.
[4] Q: Would you in fact have knownwhere to find on your files
ISJ the two letters of 24 th July 1990 at that stage?
161 A: I do not - as I say, one of those letters had got into
[7] a different file to do with a different project.
1a1 Q: So the answer Isryouwould not have knownwhere to lay
(9] your hands on at least one of those two letters at that
(10] point in time?
1111 A: I think the degree of interest that was shown only led
1121 me to send him - not to make a big thing of it Only
113] to send a copy of that proposal.
114) Q: You see, Concept Four is, on any view of it, an
11 SJ incomplete version of the Multibrand Loyalty Scheme that
[16] you claim to have put forward?
117] A: Well, it speaks for itself, does it not?The actual
11a1 pages that I put forward
[19) Q: You mean Concept Four?
1201 A: Concept Four.
1211 Q: Concept Four suggests that, instead of using tokens or
(22] vouchers, you can use points recorded on a card?

J A: Yes.
124] Q: Otherwise it is the sameasMegamatchrpure and simple?
(25] A: A lot of the elements are the same: Shell-led consortium
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111 A: We discussed some of the information that would have
(2] been in those letters.We probably discussed Smart Card
[31 technology. I cannot remember the precise details.
141 I would have to check the witness statement. Obviously
ISJ you have to sit down -
161 0: Why can you sit there and give evidence on your oath
[7] that you did discuss Smart Card technology? How are you
[Bl able to say that as you sit there?
[91 A: Because I believe that we did

1101 0: The basis for your belief is what?
1111 A: Mymemory.
1121 0: You are telling my Lord, are you not, that you have a
11 aJ recollection in your memory, as you sit there now, of
114] something happening?
[15] A: I remember the loyalty scheme being discussed.We
116] covered a lot of the related topics, but not in detail .
117] So what I am saying is some of the things in those
[18] letters may have been discussed during the meeting. But
[19] not in detail.
1201 Q: Well, you say "they may have been discussed".Which
1211 aspects of those two letters may have been discussed,
[22] according to the recollection you have as you sit
(23] there?
(24] A: We discussed the option, we discussed the background,
125] history, the research, how it came about.We
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[1] ofmajor retailers, common promotional currency.
121 0: So it is the same thing as Megamatch, except you are
[3] using a card with electronic points on it?
(4] A: Well, that turns it into an entirely different
ISJ promotion, does it not? One is a short-term game, the
161 other is a long-term loyalty-building scheme.
(7] Q: Why, then, did you send it to him at all on
9J 14th May 1992?
(9J A: For the reason I explained: we had had a discussion, the

[10] proposal had been discussed,Mr Lazenby said he would
1111 get a copy from Paul King but I thought the professional
1121 thing to do was to send him a copy of it.
113] 0: Was there a response to this letter of 14th May 1992?
[14] You wrote to him and I am not aware that there was any
115] reply back.
116] A: No, there was not He did not write back to say
117] that "We never discussed this, I do not know what you
118] are talking about". No, there was no response at all.
1191 0: There was just no response?
1201 A: There was no response at all.
1211 Q: So we can at least agree on this, can we not! the
(22] details of the contents of the two letters of
(23] 24thJuly 1990 were not known to or revealed to
(24] Mr Lazenby at this meeting or in the immediate aftermath
12SJ of it?
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[1] probably- we may have discussed other schemes that
121 were around at that time.The loyalty schemes.
[31 0: What other schemes might there have been: Premier
[4] Points, Mobil,Argos? All that stuff/
ISJ A: The third party schemes, yes.We may have done.
16] I would have to check my witness statement on that.
[7] Q: Why do you say, as you sit there now, you may have
1a1 done? What recollection are you calling to mind?
191 A: Because it is difficult sitting here under pressure, as
[10] opposed to sitting on your own quietly and writing down
1111 your recollection.They are two different things.
1121 0: Mr Donovan, I am putting it to you now you are making
[13] this up as you go along and that you have no dear
[14] recollection of that meeting at all?
115] A: I have a recollection of the meeting, as I have said.
116] a: And that you certainly have no clear recollection of
[17] making any communications to Mr Lazenby about the
118] contents of 24thJuly 1990 letters, either ofthem?You
l19J have no clear recollection of that, do you?
(20] A: We did discuss some of the details thatwould have been
1211 in those letters, but not in great detail .
[22] Q: You cannot say what details you would have discussed?
(231 A: I would want to checkmywitness statement first to see
(24] what recollection I put into writing.
125] MR JUSTICE LADDIE: Mr Donovan, can you helpme on this!
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111 I understand very well the difficulty, because you have
[2] been in the witness box all day. I understand that must
1.31 be tiring. It is not something I have been subjected
141 to, but I understand it cannot be fun.Your witness
ISJ statement was drafted by you a few months ago; correct?
161 A: I was.
[7] MR JUSTICE LADDIE: And,for the purpose ofproducing your
181 witness statement, you tried to recall what happened,
(9] sometimes years before?

1101 A: Yes.
1111 MR JUSTICE LADDIE: Now,onanumberofoccasionsyouhave
1121 said to Mr Hobbs in response to a question "I prefer to
1131 see what is in my witness statement".Your witness
(141 statement itself is merely your recollection - recent
115] recollection - ofwhat happened, in many cases, years
l16J ago.Why do you think your witness statement is going
1171 to have a more accurate record of your memory than being
11a1 here?
119] A: Because I sat down and thought about it at length and
(20] wrote it down and, of course, I am under pressure in the
1211 witness box trying to make sure that I say the right
(22] things and do not say things that are not in there. So

11 it is a different situation.
1241 MR JUSTICE LADDIE: Forwhatitisworth,donotworryabout
(25] whether you say things that are or are not in your
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111 witness statement. Insofar as it is possible - it may
12] not be terribly easily- just relax and answer the
[31 questions as to what your recollection is now.You may
141 have got things wrong in your witness statement. It is
ISJ always possib le.You may get things wrong now, but, if
[6} you spend your time looking over your shoulder and
[7] worrying about whether you arc inconsistent with your

·01 witness statement, it may end up doing worse.Try your
(9} best just to relax. If you get terribly tired, tclJ me

110] and we will have a break.
1111 A: Thank you.
1121 MR JUSTICE LADDIE: When MrHobbs asks you a question, do
113] your best to recall now what happened at the time.
114] A: Right.
115] MR HOBBS: MrDonovan, 1 was putting it to you that, in
116} fact, as you sit there now, you do not have any real
117] recollection of the matters that you have been
118} discussing?
119] A: I have the recollection of the matters that
(20] 1 have mentioned already, which is the background,
(21] history; how it came about, the research and the fact
(22] that we had put a proposal to Paul King. We may have
(2_3} mentioned about the article in Promotions and
(24] Incentives. I think- 1 believe we did mention about
(25] Smart Cards, but we did not discuss any of it in huge
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111 detail because of the response that Roger got to what he
121 said
[3J a: It was an unreceptive response?
141 A: It was of mild i,nterest i,n that "the timi,ng is pot
15J right".
16J 0: What, for a long-term concept?
[7] A: For a long-term loyalty scheme.We were focussing op
[BJ the possibility of short-term promotiop.s and that he was
(9] very Interested in the Megamatch scheme.

1101 Q: So you were talki,n g about long-term concepts to a map.
1111 who did not have an interest i,n lop.g-term concepts!
1121 A: Well, Roger Sotherton did not know what the response
113} would be u,ntil he raised it.Which, as I said, came as
1141 a surprise to me and, whe,n he started talking, then
[15] obviously I backed up what he was saying,
116J a: Let me turn it round; are you surprised that Mr Laze,nby
1171 has po recollectiop. of this matter being discussed?
1181 Does it surprise you?
119] A: That is a difficult question.At times Mr Lazenby has
(20] not had a very good memory on other subjects. So, from
1211 that point of view, po, it does pot surprise me. Except
(22] for the fact that I, of course, wrote sending a copy of
(231 that proposal a couple of days later. But it does pot
(241 surprise me that he might not recall the detail of what
(25] was discussed.
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111 0: The reason it does not surprise you is because it was
[2J not, even on your own view of it, a significant matter,
1.31 a significant aspect of that meeting, was it?
141 A: As I said earlier, the mai,n focus of the meeting were
ISJ the two proposals that we had prepared to present and
(6J took along, two proposals for him to consider,
(7] Q: Will you agree with me that the matters you have been
[BJ discussing were not a significa,nt proportio,n of that
(9J meeting, even on your ow,n view of it?

110J A: Yes, theywere,not themain subject.Theywerebrought
1111 up - because we were discussi,ng Megamatch, then it is
1121 almost Inevitable, I suppose, that Roger would thi,nk of
113} the loyalty scheme. He brought up the subject and we
114} discussed it for five to ten mi,nutes.Then we moved o,n
115] to the other proposal.
l16J MR JUSTICE LADDIE: Mr Hobbs, we have flogged this to
1171 death.Mr Donovan must have said at least 15 times that
1181 it was-only five minutes, that it was not the major
119] subject, that it was not the thi,ng that Mr Lazenby was
(20] most Interested in. Do we have to do it over and over
1211 again? I will then have to decide whether or not
(22] Mr Lazenby had any recollection of it at all or so on
(23J and so forth.
[24} MR HOBBS: I am sorry your Lordship thi,nks I am overdoi,ng
(25] it. I was just about to move o,n, i,n any event.
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111 MR JUSTICE LADDIE: Good.
(2] (3.30 pm)
131 MR HOBBS: Mr Donovan,what I didwa,nt to askwas this! it
141 is, I thi,nk,your evide,nce to my Lord that you did at
ISJ this stage have a recollectio,n that there was a,n optio,n
l6J i,n place i,n favour of Shell?
f7J A: Yes, we did me,ntio,n that.
181 Q: Right.There came a later point i,n time i,n 1992 whe,n
(9] you came into ameeting withAndrew Laze,nby? I am

110J referring to the meeting on 24th November 1992.
1111 A: Yes.
1121 Q: Would you close up the filewe are i,n and youwill need
113] to look at volume E3. 1,n E3,would you turn, please, to
114] page 1328.
115] A: I have that.
116] Q: ThiswastheproposalwhichDo,nMarketi,ng put forward to
l17J Shell UK for discussio,n on 24th November 1992,was it
11111 ,not?
119] A: Correct.
(20] Q: There is nothing i,n the contents of that document, is
1211 there - I am talki,ng about the typescript - relating
[22] to anything other than short-term promotions, is there?

A: No, that is correct.Yes, one of themwas the loyalty
,«4] scheme, but it was short-term.
(25] Q: There is nothing i,n here aboutwhatwe know i,n this
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111 Q: Howlo,ng was this telephone conversation?
(2] A: Short.
131 Q: Do you have a clear recollection of it, as you sit
141 there?
ISJ A: Reasonably so. But it was only for a fewmi,nutes.We
161 set the date a,nd I found the letter a,nd we took it along
[7J with us.
(BJ Q: What did he actually say to you about that letter?
(9] A: He said that - it may have been that he was discussing

1101 something with Sai,nsburys, that there was some interest
1111 with Sai,nsburys a,nd he would be Interested i,n seeing the
1121 letter that we had sent to them about the loyalty
[13] scheme. So it seemed that there was some interest i,n
(14] it.
11 SJ Q: What did he actually say to you i,n terms of the request
(16] for the letter?What did he actually ask you for?
117] A: He said about the letter that we had sent to Sai,nsburys
118) regarding the Multibca,nd Scheme a,nd that itwould be
(19] helpful ifhe could see a copy ofit.
(20] Q: Was it your understanding, accordi,ng to your evide,nce,
1211 that he had not seen a copy of it before?
[22] A: Yes.
[23] Q: Was it your understanding, accordi,ng to your evide,nce,
[24] that he knew nothing of its contents?
(25] A: I do not thi,nk - onlywhatever it was that we had
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111 proceedi,ng ,now as the Multibca,nd Loyalty Concept, is
12J there?There is nothing i,n the text?
131 A: No, there is ,not, no.
141 Q: There is no reference to Concept Four, is there?
[SJ A: No, there is not,
16] Q: Your evidence, as I understand it, is that, i,n the
f7J run-up to this meeting, you were contacted by
_ 11 Andrew Laze,nby?

·1 A: I thinkit is probably the other way rounds I probably
(10] phoned him to set up the meeting, Early i,n
1111 November, I think it probably was.
1121 Q: Is it your evidence that you took some documents with
113] you to this meeti,ng?
114] A: Yes. Because, duri,ng the telepho,ne call, the multibra,nd
[15] scheme was discussed byMr Laze,nby. He brought up the
116] subject a,nd said that - comme,nted on the Sai,nsburys
117] correspondence a,nd asked me if I could take in a copy of
(18] the letter we senr to Sai,nsburys.
[19] Q: What do you recollect of this telephone conversation?
(20] A: That we discussed the proposals that we were going to
(21] make to him a,nd, as I say, he mentioned the loyalty
[22] scheme a,nd said that it would be helpful if he could see
[231 a copy of the letter from Sai,nsburys.
(24] Q: He raised it with you, you say?
(25) A: Yes.
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111 discussed duri,ng that first meeting.
12J Q: So you are sayi,ng this is a sort of delayed reaction
131 from him to themeeting i,n May?
141 A: I did not knowwhat had prompted that. I can now see
ISJ from discoverywhy the i,nterest was there. But, at the
16] time, no, I did not knowwhat had prompted the i,nterest.
[7J Q: What did you say i,n response to his request?
[BJ A: That I was happy to take the letter alo,ng.
191 Q: Did you ask him why he was asking for it?

1101 A: I cannot remember going i,nto a,ny detail at all. Since
1111 wewere goi,ng to meet with him and since he had asked us
1121 to take a copy, I thought that would be covered whe,n we
113] met with him.
[14] Q: So you we,nt to a meeting on 24th November -
11SJ MR JUSTICE LADDIE: Ca,n I just ask a question: this
116] telephone conversation - it does not matter who phoned
1171 who - are you sayingMr Lazenby asked you for a copy of
118] the letter?
119J A: Yes.
1201 MR JUSTICE LADDIE: Outoftheblue?Youdid,notremi,ndhim
(21] about the letter. Out of the blue he said to you ...
[22] A: Yes, he asked me for a copy.
1231 MR HOBBS: A,ndyou simplyliste,ned to the request a,nd said,
(24] "Okay, I will produce this letter"?
[25] A: Yes. I said I would bring it along,
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111 Q: The letter you are talking about is the letter of
12J 24th)uly 1990?
131 A: Correct.
141 Q: Did he ide,ntify it to you by its date?
ISJ A: No, I do pot thi,nk he did.
161 Q: How did he describe it to you?
(7] A: He just said "the letter to Sai,nsburys".
1a1 Q: Apd you said "Which letter to Sainsburysi'?
(91 A: No,becausewehadmentio,neditduri,ngthemeeti,ngwith

110] him In May.
1111 Q: You just said, "Fi,ne, I will get a copy a,nd bring it
1121 along'?
1131 A: Yes.
1141 Q: So the meeting takes place on 24th November 1992?
115] A: Yes.
116] a: You a,nd Sothertop?
(17) - -

(18]

(191
1201

A: Correct.
Q: A,ndA,ndrew I.aze,nby?
A: Correct.
Q: Where does it take place?
A: Shell-Ma House.1211

(22] Q: Was this a meeting room or office?
A: I think it was ameeting room.

1..:41 a: How long did this meeting last, according to your
12SJ recollection of it?
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111 A: Iwould guess between a,n hour a,nd a,n hour a,nd a quarter.
121 Q: At what point in the meeting, do you say, you tabled the
['31 letter to Sai,nsburys?
141 A: We were talking about two proposals. I thi,nk probably
ISJ midway between the two.
161 a: Do you actually remember doing it'I
[7] A: I remember the discussion, I do not remember exactly
·~1 the sequence,
11 a: Who handed the letter to him, you or Sothertop?

110J A: I think I did.
1111 Q: You do pot remember?
1121 A: I think it was me. I believe it wasme.
1131 a: What did Lazenby say to you?
1141 A: We read through the letter.
11 SJ a: You actually stopped there a,nd then and read through the
1161 letter?
1171 A: Yes.
11a1 a: Forwhatpurpose?
(19] A: Because Mr Lazenby was Interested to see what the
120] content was a,nd we had another discussion about the
1211 loyalty scheme.
(22] Q: How long did that discussion go op for, accordi,ng to
(231 you?
1241 A: I would say about a,nother ten minutes,
12SJ Q: With you responding to questions from Mr Lazenby,
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111 according to you?
[2] A: We wept over a lot of the same grou,nd. I cannot
l.'31 remember who was prompti,ng the various topics, but we
141 wept over a lot of the same grou,nd about how it had come
(SJ about, the research et cetera,
16] Q: Did you ask him why he was interested In it?
[7] A: Yes. He said that he could be interested in the scheme
1.81 at a later date.The timi,n g still was not right.The
[9] ma,nageme,n t were about to make a fundamental decision op

110] what they were going to do. He was still interested In
1111 short-term activity.Which was the reason for the other
1121 two proposals, of course.
11a1 Q: How did that part of the conversation end the,n? Ca,n you
1141 recollect?
11SJ A: Well, we made it clear that it was our idea, which he
116] accepted, a,nd we mentioned that we had run some
1171 promotions with Shell overseas: Make Mo,ney and Bruce's
(18] Lucky Deal.We discussed how, ifwe were ever to get
1191 Involved, on what basis it would be.About licensing
[20] terms et cetera.
1211 Q: You discussed terms, did you?
[22] A: Yes, we did.
(231 Q: What sort of terms did you discuss?
[241 A: Wediscussedwhetheritwould be a licencing arrangement
(25] on it, how we would get paid, whether we would be
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111 involved as a,n agency,
12J Q: What did you agree, according to you?
l.'31 A: What we agreed was that it would be discussed a,nd
141 negotiated if Shell decided to go forward with it.
[SJ Because they were still undecided about their pla,ns a,nd
16J he mentioned that, if they did run a loyalty scheme, it
[7] would be on a Shell-only basis.
!Bl Q: Ip what detail did you discuss royalty payments or other
191 paymepts?

1101 A: Not in a,ny detail, no,
1111 Q: Are you saying that he commi tted Shell to pay you for
1121 exploitation of that concepts
113) A: He said that, if Shell decided to take it up, then he
1141 would contact me, or contact us, a,nd then that would be
115] the time to discuss matters like that.
l16J a: Are you saying that he agreed In principle - if not in
1171 detail- to commi t Shell to paying you for the use of
(lBJ that concept?
(19) A: That was my understanding, yes.
120] a: What words did he use that gave you that u,nderstapdi,ng?
1211 Ca,n you remember?
1221 A: The discussion leftme with the clear impression that
123) Mr Lazenby recognised that it was our concept a,nd that,
[24] if Shell took it up at some stage, although it seemed to
12SJ be at some distant point, that he would contact me a,nd
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111 we would then discuss terms op. it.
(2] Q: You are saying, are you, you actually said to him, as
131 you ha,nded the letter over or shortly afterwards, 'This
[41 is our concept,Will you acknowledge that this is our
ISJ concepti"?
16J A: I do not thi,nk I said that precise - what I did say
m made it plai,n that it was our concept -
101 a: What did you say?
19J A: - a,nd Mr Laze,nby seemed to accept that and,whe,n we

11 OJ discussed how we might be paid for it, he said the
1111 timi,ng was not right to get i,nto detail op. that, but, if
1121 Shell took it up, then he would contact me and we would
113] discuss it But I was left with the impression that, if
114] they did do the loyalty scheme, it would be with Shell
115] alone. I did not know what other arrangements they had
116] for that
117] a: Just amoments are you sayi,ng there that you discussed
[18] the concept a,nd his response was "Op. behalf of Shell, if
119] we do it, we will onlydo it as a Shell-alone concept'?
120J A: No.
1211 a: What are you sayi,ng?
[221 A: No.What I am saying is thatMr Lazenby said that the

1 timi,ng stillwas not right for the multiparty loyalty
,-<4] scheme because it was too complicated to set up, it
(25] would take too much time to set up and that, if they did
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(1] go ahead - also I thi,nk he said it would be too
(2] expe,nsive. He was worried about the cost. If they did
131 go ahead with the loyalty scheme, which I got the
[41 impression was a likely prospect, it would be with Shell
ISJ alone.A Shell scheme.
161 Q: The loyalty scheme -
17J A: Yes.
•q1 Q: - is here what became the Smar t Scheme.That is what
.JJ we are talki,ng about?

11 OJ A: Yes, it must be the same .
1111 Q: It must be the same? Why do you say it must be the
1121 same?
113] A: Becauselwastalki,ngtohimatthee,ndofNovember1992
(141 and, of course, I see from discovery that, duri,ng that
11 SJ same period, he was talki,ng to his colleagues about a
116] multiparty scheme a,nd that, i,n Ja,nuary the next year, he
117] gave a brief to Option One for a similar scheme.
118] Q: So you are sayi,ng you ha,nded the docume,n t overa,nd you.
[19] a,nticipated that Shell would, i,n the not-too-distant
(20] future, use it, but op a mono basis?
1211 A: No.
1221 a: Then I am pot understanding you.
(23] A: No. My proposal was for amultiparty Shell-led
(241 consortium ofmajor retailers.WhatMr Lazenbywas
12SJ saying to me i5 that that was too complex, too
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111 expensive, take too much time to set up and, if they did
(2] run a loyalty scheme, then itwould be Shell on its
131 own,Therefore, that was notmy proposal.
141 a: Did you understand him to be talki,n g about a Smart Card
ISJ Scheme?
16J A: We did discuss Smart Cards. So I was not surprised
m later op. to see that it was a Smart Card Scheme.
101 a: What discussio,ns did you have with him about Smart
191 Cards?

110] (3.45 pm)
1111 A: About the cost was still dropping and it made it a more
1121 practical, feasible possibility.
113] Q: Are you saying that he told you what Shell's proposals
114] were with regard to Smart Cards?
115] A: He told me that they were considering a long-term
116] loyalty scheme.Whatever it was that he said to me,
117] I got the impression that Shell were maki,ng contingency
1101 plans, at least for their own loyalty scheme.
1101 Q: Do you really have a,ny recollection of this at all?
(20] A: Yes, I do. I thought I had just conveyed that.
1211 Q: Are you sitti,ng there replaying amental image of the
[22] meeti,ng and discussions to yourself?
1231 A: Yes.
(24] a: So you can see and hear this i,n your Inner mi,nd a,nd your
(25] Inner ear taki,ng place, ca,n you?
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111 A: Yes, I ca,n.
121 Q: Was Sotherton participating i,n a,ny of this?
13] A: Yes, he was.
141 Q: What was he sayi,ng?
ISJ A: I cannot rememberwhich of'us was sayi,ng what, butwe
161 were discussing the various subjects. Again, the
[7J backgrou,nd to it, the research, the contact with
IBJ Sai,nsburys a,nd the fact that we had arranged a,n optio,n
19] op it.

1101 Q: That mea,ns you discussed the letter to King, did you?
1111 A: I do not know whether we did.
1121 Q: You just said, I thi,nk, that you discussed the optio,n
113] arrangement?
114] A: We said that we had arranged an option with Shell.
[15] Q: Yes?
116] A: I do pot thi,nk it wentmuch further tha,n that.
117] a: You did pot tell him with whom you claimed to have
11a1 arranged the option and-when?
l19J A: Hewouldhavebcep.awarethatitwasPaulKi,ngwewere
(20] dealing with, that we prese,nted it to.
(21] Q: How would A,ndrew Lazenby have been aware of that?
1221 A: Because we told him that.
(23] Q: Whe,n did you tell him that?
(24] A: Duri,ngbothmeeti,ngshewasawarewehadorigi,nallyput
(25] the proposal up to Paul King.
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111 Q: I thi,nk I understood you to say that you did pot have
(2] the letter to Paul King in a convenient place op your
[31 files -
141 MR COX: I wo,nder ifmy learned friend would look at
ISJ page 981 of file 2, the letter of 14th May 1992.
161 MR HOBBS: File 2, page 981. Since we have this open,
(7] page 981 i,n this volume - do you have that, Mr Donovan?
!Bl A: Yes, I do.
(91 Q: Do you see the seco,nd paragraph? I thi,nk I am bei,ng

110] asked to direct my atte,ntio,n to the proposition thatt
(111 "We rioted your Interest i,n the relatedmultibra,nd
1121 loyalty card proposal to Paul King dated
[131 23rd October 1989."
1141 That was Concept Four, was it not?
115] A: Correct, yes.
116] Q: Theoptio,nlettertoPaulKipgwassupposedtohavebee,n
1171 dated 24thJuly the following year?
11aJ A: That is correct.
1191 a: Right. I do pot understand you to have said that you
120J communicated the text of the letter of 24thJuly 1990 to
[211 Mr Laze,nby'I
1221 A: Not at that date, ,no. 12th May 1992.
11 Q: In fact I do not understand you to say that you have

,,,41 ever commupicated the text of the letter to Paul King to
12SJ Mr Laze,nby?
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111 A: He never asked for any further information on it.
(2) I thought he had an interest i,n Sai,nsburys in connection
[31 with something else he was doi,ng a,nd that was the reason
(41 to ask to see that letter.
[SJ Q: Would you,i,n E3,please, turn to page 1345.
161 A: I have that.
[7] Q: Do you recognise that letter?
1a1 A: I do.
(91 Q: This is the letter that you wrote followi,ng up on the

1101 meeting of the 24th; correct?
1111 A: That is correct.
1121 a: There is nothing i,n here, is there, about multibra,nd
(13) loyalty schemes?
1141 A: No, nothing at all.
115] Q: Nothi,ng at all.There is nothing in here about
116J recognition of proprietary rights, is there?
1171 A: No.
11a1 Q: There is nothing i,n here about co,nfirmi,ng handing over
119] a,ny letter pursua,nt to a,n apparent request?
(201 A: No.
1211 Q: No. I,n fact, all the thi,ngs we have just been
1221 discussi,ng - at possibly toomuch length - not o,ne of
1231 them ismentioned i,n this letter?
1241 A: No.
125J Q: Why ,not?
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111 A: No, no.
121 Q: You have not, have you?
[31 A: No. It was the other letter to Sai,nsburys.
(4) Q: It was.That is right.
ISJ A: Mr Laze,nby's Interest was somethi,ng to do with
(6] Sai,nsburys.
[7] Q: Right.You mentioned - before I got that
- '81 i,nterve,ntio,n - that you had discussed the optio,n?

,9] A: Yes.
(101 Q: I am aski,ng you whether you yourselfhad to ha,nd or on
1111 your files or i,n your recollection the letter of
1121 24thJuly 1990 to Paul Kipg?
1131 A: No, because it had beenmisfiled i,n a file to do with
1141 the research for the Fu,ndraisers project.
(1 SJ Q: In fact you had forgotten all about this supposed option
(16] by this stage?
1171 A: I had forgotten the details of it. I knew that we had
11a1 arranged a,n option on it. But I did not .remember what
1191 the e.xact details of it were.
(20] Q: So, if you did not remember what the exact details of it
1211 were, you could pot possibly be expected to tell them to
(22] Mr Lazenby; could you?
1231 A: No, o,nly that Shell had a,n optio,n on the scheme.
1241 Q: You say that you made that stateme,nt, as it were, i,n the
125] abstract, without a,ny further detail or docume,ntary -
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111 A: Because the mai,n focus of that meeting on
[2] 24th November were the two proposals mentioned i,n this
[31 letter.
(41 a: But, accordi,ng to your version of events, you had just
ISJ extracted from him a recognitio,n of proprietary rights
16J over something you had handed to him a,nd you had got a,n
(7] agreement in principle for a remuneration or a fee?
181 A: The interestwas still verymild a,nd years he,nce, as far
191 as we were concerned,Mr A,ndrew (sic) was Interested i,n

1101 short-term promotio,ns at that time.
111 l Q: What could bemore important then than having a
1121 contemporaneous docume,ntary confirmation ofwhat you had
(131 agreed i,n principle, accordi,ng to your viewofit?
1141 A: I o,nly based what I did send on - a,nd the fact that
11SJ I never mentioned the Multibra,nd Scheme at all or the
[16] discussions, because I was told that it was not going to
1171 happen for some time. If they did run a scheme, it
11a1 would be Shell-only, So it was years away.
1191 Q: Surely all the more reason, from your point ofview, to
1201 wa,nt to get the record straight i,nwriti,ng at the time?
1211 A: At that time I was interested i,n securi,ng some busi,ness
[22] i,n the short-term,whichwas very Important to me.That
[231 was why I mentioned about the two promotio,ns that we had
1241 put to him and, i,n February, I sent him another fax
125] about two of those schemes, the short-term schemes that
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111 I put to him i,nMay - i,nJu,ne and November 1992.
(2] Q: I do not think you have actually confronted the point
(31 I put to you. My point that I am putting to you is that
(41 it would have been very important from your perspective
15J to have a written record co,nfirmi,ng what you say took
16J place i,n terms, firstly, of proprietorship of the
[7] concept a,nd, secondly, i,n terms of remu,neratio,n for the
(BJ use ofit?
(91 A: From this perspective ,now, Iwish Iwould have sat dow,n

110J a,nd wrote a long letter about it. But I did ,not know
1111 this was going to happe,n . I only based my response on

1121 the Impression I got from Mr Lazenby at the meeting in
1131 regard to the two short-term concepts and the more brief
(14] discussion on the multibra,nd scheme when it was clear
115] that there was no prospects with that for a long time.
116] Rightly or wrongly, I never mentioned it i,n the letter.
(17] Q: I,n the bundlewhich you have open - E3 - page 1343A;
[18] have you read this before?
119] A: Withi,n the last few days, yes.
1201 Q: It is Mr Laze,nby'smanuscript -
1211 A: I am sorry, I seem to be looking at the wro,ng thi,ng.
(22] Q: 1343/A.

11 A: I have a copy, yes.
(24] Q: That is a docume,n t you have looked at?
(25] A: Yes.
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111 Q: That is Mr Laze,nby'smanuscript note of themeeting on
12J 24th of the 11 th.You can just see "24/11" i,n the top
131 right-hand corner?
141 A: Yes.
[SJ Q: You did discuss, did you ,not, those matters which are
1s1 noted in that docume,n t?
[7] A: Yes, we did.
·g1 Q: There is nothing in that docume,nt about a,ny of the
l9J matters you have been discussingwith me in these recent

110] exchanges, is there?
111 l A: No, there is not,
1121 Q: Are you surprised that there is nothing in there about
113] that?
(141 A: Yes.
11SJ Q: Tell me why you are surprised.
116] A: Because we did discuss it I thought that he might put
1111 some mention dow,n of it But it is true that what he
11a1 has put dow,n was the main focus and purpose of the
119] meeti,ng.
(20] (4.00 pm)
1211 Q: Did you see Sotherton make a,ny notes at that meeting?
(22] A: No, I never saw anyonemakingnotes atthemeeti,ng.Not
(231 that I can recollect.
(241 MR JUSTICE LADDIE: How long did thismeeting last for?
[25] A: I thi,nkit lasted for between a,n hour a,nd a,n hour a,nd a
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111 quarter.
[2] MR HOBBS: Would you take up volume El and.in that
131 volume, would you turn to page 450/A.
141 A: Yes, I have that.
ISJ Q: Whose handwriting is that at the top of 450/A?
16J A: That is Roger Sotherto,n's ha,ndwriti,ng.
[7] Q: Is that his handwriting at the bottom of 450/B?
181 A: It is.
[91 Q: Did you see himwrite that wordi,ng on 450/B?

110J A: No.
1111 Q: Whe,n did you first see a copy of this docume,ntwith that
1121 writi,ng on it?
113] A: Whe,n I searched for the docume,nts at the start of this
114] claim.
115] Q: Where did you fi,nd this one]
116] A: I,n a file, probably with Megamatch.
I11J a: Is it your u,ndersta,ndi,ng that he is main taining that he
[18] wrote this at the time? Is that your u,ndersta,ndi,ng?
119] A: Yes, it is my understanding.
(20] Q: But you have no recollection of seeing him write it?
(21] A: I do not recollectMr Sotherton writi,ng notes, I do not
(22] recollect Mr Lazenby writi,ng notes.They may a,nd
(23] probably did do so. But, if you are aski,ng met did
[24] I see them do it? No, I cannot recollect that.
(25] Q: Let us look at that note o,n 450/Bt
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111 "Shell will negotiate royalty arrangements
(2] et cetera with us if they progress scheme at a future
[3J date."
141 A: Yes.
15J Q: "Don could work with Shell International to exploit
16] overseas. Copy of this letter left with AL
[7] [A,ndrew Lazenby]."
18] A: Yes.
19J Q: Are you sayi,ng that that is a,n accurate note ofwhat

1101 happened at that meeti,ng?
1111 A: Yes, I remember those matters being discussed,asihave
1121 already said.
1131 Q: So we come to this, dowetAndrew Lazenby is working on
114] what is about to become Project Hercules, he knows he is
115] doi,ng it a,nd he knows that it is going to be a
!16J Multibra,nd Loyalty Scheme?
(17] A: Yes.
118] Q: Yes.Yet, knowing that - knowing that -he commi ts
119] Shell to negotiate a royalty arrangement with you, your
(20] compa,ny, i,n respect of what he knows he is doing?
[21] A: One of the thi,ngs that we discussed was to put that on
(22] the shelf. It was on hold, a,nd the backgrou,nd to that
(23] is that we would not put the scheme to a,ny other oil
(24] compa,ny.
[25] Q: That is part of this too, is it?
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111 A: Well, that was the general understanding.O,nceweput a
(2] proposal up to Shell, especially if they took a,n option
[31 on it, as they did on a few occasions, then that would
141 stop us going to another oil compa,ny, because we dealt
15] with Shell as a preference.
16J Q: What I am aski,ng you to do is just look at it from his
(7] perspective, which is the perspective I am standing here
181 addressing you upon at the mome,nt. From
(9) Andrew laze,nby's perspective, he is working on a project

110J which, from the beginning of 1993 becomes
1111 Project Hercules; right?
1121 A: Yes.
1131 a: I,n your letter before action that we looked at at
1141 considerable length this morning, you yourself stated at
115] the top of the second page that it was a scheme which
(16] was intended and designed from the beginning to be a
1171 Multibra,nd loyalty Scheme?
(18) A: Yes.
1191 a: Right. So here is Andrew laze,nby, at the back end of
[20] 1992, doing work of that kind, working on a concept of
1211 that ki,nd?
[22] A: Yes.
11 Q: A,nd you are sayi,ng that he commi tted Shell to Don to

,<41 recognise their proprietary rights over that concept a,nd
12SJ to negotiate royalty arrangements with you if they
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111 covered by the Sai,nsburys letter of 24thJuly 1990 a,nd
121 the letter to Ki,ng of 24thJuly 1990, I am putting it to
(31 you that your evidence as to those matters is a
141 fabrication?
ISJ A: It is not,
161 MR COX: I would like to be clear, if I may, because my
[7] learned friend did indeed suggest that all of the
181 matters that the claiman t has said, both on 12th May and
19J 24th November, were a complete fabricatio,n. Indeed,

110J that would be consistent with his pleading, which denies
1111 both incidents. So may I know -may we know-may
1121 your Lordship know - whether that is still the case .
1131 MR HOBBS: Thereis,node,nialofameeti,ngo,neachofthose
1141 occasions.The extent ofmy admissions could not be
11 SJ clearer from my skeleton argument,my Lord.
116J MR JUSTICE LADDIE: Iu,nderstoodyouradmissio,nstobethat
117) the meeting took place, but there was no discussion of
118] the Sainsburys letter, there was no discussion of an
1191 optio,n, there was no discussio,n of long-term multiparty
[20] loyalty scheme.To make it clear, you had better put
1211 all of those, one by one, to Mr Donovan, to make it
(22] clear that he understands that you are challenging his
(231 account i,n respect of all those. I thought it was
1241 clear, but there we are.
125J MR HOBBS: Fra,nkly, I thi,nk the tra,nscript is clear, to be
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111 progressed the very idea he was working on?
121 A: That was my understanding, yes.
(31 Q: I am sorry, but I must put it to you that this is a
141 complete fabrication on your part, that your evidence i,n
ISJ relation to the May meeting and your evidence i,n
16J relation to the November meeting i,n 1992 has been
(7] embroidered to bring i,n these matters that we have been
'8J discussing between you and I just riow,
.JJ A: You said "a complete fabrication'?

1101 Q: Yes.You are inventing the story about the Sai,nsburys
1111 letter, relative to the November 1992 meeting. Do you
1121 wish to comment on that?
1131 A: I wish that I had sent a letter after the meeting on
114] 22,nd November. If I had known what was going on i,n the
1151 background, then of course I would have dope so. But
116) I did not know.And of course you are saying it is a
(17) complete fabricatio,n.You are forgetti,ng about the
1ia1 letter that I sent to Mr laze,nby op 14th May that
[19] specifically mentioned this scheme a,nd that Mr laze,nby,
120] as I understand it, has admitted receiving. So how
1211 could that be correct?
[22] Q: The letter of 14th May refers to Concept Four; we agree
12.31 that, do we not?
1241 A: Yes.
125] Q: And, insofar as there are other matters which are
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111 honest with you.
[2] MR JUSTICE LADDIE: Please do it again. This is me wasting
(31 time, not you.
141 MR HOBBS: I am sorry, my Lord.
1s1 Mr Donovan, you heard those exchanges?
161 A: Yes.
(7] Q: Let us tick them off one by one. I am putting it to you
181 that, at the May meeting, there was no discussion of
19J what I am calli,ng "the Sainsburys proposal" set out in

110] that letter of 24thJuly 1990? I am putting that to
1111 you?
1121 A: No, it was discussed.
11.3) Q: And I am putti,ng to you that your evidence, contrary to
[141 my proposition to you,is i,n fact a fabrication?
115] A: I say it is not, I have given you an accurate account,
116] to the best ofmy recollection,
1171 Q: I put it to you that there was no discussion at the
118] May meeting i,n 1992 of a,ny option arrangement relating
119] to what I have just called the Sai,nsburys proposal?
120] A: No, it was discussed i,n both meetings.
1211 Q: I am putti,ng it to you that your evidence, contrary to
1221 my proposition to you, is i,n fact fabricated?
l23J A: You have taken away theword "complete" pow,haveyou?
1241 Q: You do not accept that a,ny of that evidence is
125] fabricated, do you?

Page nao

Smith Bernal Rep.(0171-404 1400) Min-U-Script® (47) Page 177 '." Page 180



., - - - -- - - - - - - "' . &,&..A..&

ShellJJK Ltd
''

uay:)
June 17, 1999

111 A: I certai,nly do not.
[2] Q: I have that clear.Thenwe come to theNovembermeeting
[3] i,n 1992 -
[4] MR COX: I am sorry, now I am going to get a clobbering,
ISJ I ca,n feel it corning from your Lordship. But I am going
16J to be a little pcrruckety, if I may. I have not often,
(7] so far i,n this case . Is my learned friend saying that
(BJ Concept Four was not discussed, as he has pleaded i,n his
[9] pleading, on 12th May? Because, so far, the Sai,nsburys
l10J proposal strays da,ngerously close to the suggestion that
1111 it was o,nly the Sai,nsburys letter that was not
1121 discussed. I would like to k;now if he could put to the
1131 witness that Concept Four was not discussed on 12th May,
114] just so that I ca,n be clear.That is how it is
115] pleaded I would like to k;now whether it is still the
116] case.
(17] MR HOBBS: Mr Laze,nby's position is that he has no
118] recollection of Concept Four bei,ng discussed.
119] Mr Laze,nby cannot recollect a,ny discussion of Concept
(20] Four at that meeting. Do you u,ndersta,nd?
1211 A: I do understand,
(22] Q: His position is that, if there was a,ny discussio,n with
'l a,ny materiality about it, he would have remembered it.

__..J Do you understand that?
(25] A: I do.
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111 Q: Therefore his position is that there was no discussion
[2] of a,ny materiality about Concept Four.
l.:ll A: Well, then Iwould be puzzled as to why he did not take
[4] issue with the letter that I sent him two days later,
15! enclosing a copy of the proposal a,nd sayi,ng that it had
16] been discussed.
[7] Q: That is your positio,n?
•qi A: Yes.
,J Q: You understand my co,ntrary positio,n?

110J A: I do.
111] Q: Right.
1121 A: I cannot understand it in view of the fact that it is
113] accepted that he received that letter two days later.
114] No, I cannot understand that.
115] Q: I understand that you cannot understand.
l16J Now, the November meeting: Mr Laze,nby does not
117] accept that he had a telephone co,nversatio,n with you i,n
118] adva,nce of that meeting relating to the Sai,nsburys
119] letter of 24thJuly 1990. He has po recollection of a,ny
(20] such conversation, and I am putting it to you that your
(21] suggestion that there was such a conversation is
(22] fabricated?
[2:JJ A: A,nd I am telli,ng you that there was such a conversation,
(24] that he did make that request a,nd that I did take the
(25] letter with me to the meeting,
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111 Q: I am putti,ng it to you that, on 24th November meeti,ng,
(2] which nobody disputes took place, during the course of
l.:ll that meeting, there was no discussion ofmultibra,nd
141 loyalty concepts, as you have beep. telling my Lord that
15! there were discussions!
l6J A: It was discussed, on the Iines I have already said.
[7] Q: A,nd, in particular, my position is that there was
[BJ absolutely no question of a,ny royalty agreement or
191 understanding of that kind In relation to multibra,nd

1101 loyalty schemes?
1111 A: There was a discussion about royalties, on how
1121 Don Marketing would be paid, but that there was no point
113] in getti,ng into it at that time because there was no
114] prospect of it being run for some time.
115] Q: Now,ifI ca,n draw that togethert the point that I will
116] be submitti,ng to my Lord in due course is that the
117] reason why you wa,nt to give this evidence that I have
11s1 just been discussing a,nd challenging with you is because
(19] you perceive that there is a need on your part to fix
(20] Andrew Lazenby with k;nowledge of those proposals which
1211 arc to be found i,n those documen ts from 24thJuly 1990.
(22] You perceive a need to fix him with that knowledge a,nd
(23] that is why you have give,n this evidence?
(24] A: No, I am just saying what happened.That is all, and,
[25] unforrunarely, I never sent a letter after the seco,nd
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[1] meeti,ng. Very fortunately for me, I did after the first
121 meeting, which it is accepted he received.
l.:ll MR HOBBS: My Lord, I have put those points about three
[4] times to this witness. I have a little bit more left.
ISJ I am willi,ng to go on -
161 MR JUSTICE LADDIE: Not now. How much longer?
(7] MR HOBBS: Not much longer, my Lord.The end is very
(BJ clearly in sight.
191 MR JUSTICE LADDIE:Who is the next wit,ness?

110J MR HOBBS: Mr Sotherton, I am told.
1111 MR JUSTICE LADDIE: First of all, Mr Cox, re-examina tion.
1121 How long do you expect to be In re-examina tion?
(13J MR COX: Twentyminutes,
1141 MR JUSTICE LADDIE:Mr Sotherton.may I a,nticipate you are
115] going to have a little battle with him as well?
116J MR HOBBS: I will have a battle with him, but it will riot be
117] as long as the battle I am having now with Mr Donovan.
11a1 The witness after that, I am told,.J.s Mr McMaho,i; is
119] that correct.
120J MR COX: Yes.
1211 MR HOBBS: Iwouldexpecttogcttohimtomorrowa,ndaftcr
(22) Mr McMaho,n ...
(23] MR COX: MrArmstrong-Holmes.
(24] MR HOBBS: It is possible we might get through them.
(25] MR JUSTICE LADDIE: All of them?
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111 MR HOBBS: It is possible.
l2l MR JUSTICE LADDIE: Tha,nkyouverymuch,MrHobbs.Wewill
(31 leave it like that until 10.30 tomorrow morning.
(41 (4.15 pm)
ISJ (The court adjour,ned u,ntil 10.30 am
16J op Friday, 18thJu,nc 1999)
[7]

!Bl
[9]

110]
1111
112]
1131
1141
115]
116]
117]
1181
1191
(201
1211
(22]

']

,~41
125]

Page nss

111 Cross-examina tion by MR HOBBS (continued) 1
12]
(31
(4]

(5]
161
[7]

- ·q1
.Jl

110]
1111
112]
(13]
1141
115]
116]
1171
1181
119]
1201
1211
(22]

[23]

1241
125]

Page aas

Smith BernalRep.(0171-404 1400) Min-U-Script® (49) Page 185 - Page 186



JVLLU. n..urcu .,_,VllVVall v.
Shell UKLtd--~--

uay:,
June 17, 1999

£ 122:2 2 38 122:12 978134:22 132:8; 177:13
1984 47:14, 16; 54:5, 3988 126:8; 132:1, 2 980 141:18; 142:7; actions 143:20
9; 121:19; 122:1, 19; 143:3 ,acti~88:2

£500 120:18 130:3 2 23:2; 52:14; 54:2; 4 980/A 142:25; 143:2 ,activ;ely 49:3
£60,000 108:12; 1986 76:18 81:4; 85:6; 100:13; 980/C 143:20, 21; actlvity 129: 15;
126:13, 22; 132:7, 15 1989 22·22· 24·19· 124:24; 131:10; 169:5, 146:9 137:16-138·4· 163·1]

. ' ' ' 6 4 23:25; 50:19; 53:7; . . . ' · • ·
62:11; 67:7; 140:6; . 62:16; 81:22; l09:4, 6; 981 145.11, 169.5, 6, actual 104:10; 149:11 146:16; 169:13 2,00 92,21 125:13 7

0
actually 10:20; 28:1:

199023:3,12;24:1,7, 2053:23 4.00174:20 99,9¼76:22 33:8;61:13;75:23;

1 22:21; 38:4; 78:15; 11, 15, 23; 25:6; 26:21; 204 90:8 4;15 185:4 997 129:5, 6 86:20: 87?0; 88:11;
1o6·2· 131 ·7· 132·6· 28:13; 30:25; 31:1; 205 91:24 41 68·5 999 129:12; 130:15 89.25, 102.23; 103:2:
186;1 • ' ' . ' 42:1; 60:18; 62:11, 25; 206 91:24 : 9th 87:4 114:10; 118:1; 119:2:

64:23; 65:16; 67:6; . . . . . 42 68.6, 22 123.10, 22; 128:10;
1.00 92:17, 19 140:10; 149:5; 150:23; 20th 23.3, 55.8,93.16 420 23:3 132:19; 143:16;
10 43:5;44:12 152:18; 161:2; 169:20; 21 91:21,22; 120:4 450/A 175:3,5 A 148:24; 159:8, 15, 16;
10,301:2;185:3,5 170:12;179:1,2; 21~t~:l~,l~;7?~; 450/B 175:7,9,25 ~~2:~•15;165:2;
10,459:13 180:10;182:19; 72·12•73·25•74·6• 479592·24 abide98:7;99:14,24 3·
10th 24.1 7 183:21 75:17, 19;77:21;96:1 · bi 20_9_40_25. add 54:2; 101:14;

. ' . 22 120:15 4797 94:10 ,a . ;e .. .' . . . • . 105:23
11 45:5, 24 1991 25.18 4798 95:22 44.11, 54.2,70.21, Add" . I .
11.00 25:5 1992 15:18, 19; 28:8; 22nd 41:15, 22; 58:9; 4799 97·7 119:20; 144:15; 151:8 itiona ~1.3

, . 29:17, 22; 30:12 20 59:18; 178:14 . above 47:19; 101:19; address 26.5,6, 15,
11,1532:25 24;31:7,20;35:13;' 23121:2 480198'.15 124:25 . 17;94:2
11th174·2 41:15,22;55:16,17; 23rd22:22;90:9; 480298·22 ebroad ioe.zt addresses ze.s,
1253:7;ll7:20,22 91:9;110:19,22,22; 91:23;97:7;98:15; 480399:8 Absolu~ly28:3; 97:13 .
~ ~th 12:18; 15:10, 18; 113:4; 129:8; 133:7, 9, 146:16; 169:13 4804 100:3 78:8; 103:17; 146:23; ,ad~r;essing 177=8

:l7, 22; 77=14; 20; 134:25; 145:12; 24/11 174:2 4809 101:7; 103:8 183:8 adjourned l85:5
1IO:l9, 21; 113:5, 3; 150:8, 13; 157:8, 10, 24ll/1990 4l:l4 4th 31:7, 20; 35:13; abstract 170:25 adjournment 1:6;
133:7,20,25;134:25; 17·161·14·166-13· 37·18·40·19·106-1· . t625 43·25· 92:20·123:196 ' · • · • 24th 24·11 15 23· · • · • · • ,acc;ep : ; . , '1 9:22;179:8;181:9, 169:5 22·173·1· · ' ' ' 110:19·113:5 66-13 14·86·8·87·1· adrnlnlstrator et.re13 ' ' . ' 25·6- 26-21 · 28:13· ' · , , · , · ,

177:20; 178:6, 11; 30:25. 3'1:1'. 41.25'. 100:25; 104:17; 126:4; admission 89:9
13 53:l6; 75:3; 118:7 180:18; 181:3 98;22; 99:lO, 23; ' 5 143:7; 144:15, 21, 25; adrnlsslons 179:14,
1328157:14 19933:8;37:8;43:17; 100:3;110:19,22; 165:9;180:24;182:17 16
1343/A 173:22 44:1, 8; 50:1; 51:11, 113:5, 8; 140:9; 148:2; acceptance 101:18 admitted 178:20
1343A 173:17 19; ~3:24; 55:8; 149:5; 150:23; 152:18; ;5~i~~ii;t~f~~- accepted 92:6; adopt 56:25
1345 171:5 129.17; 133:15; 157:10, 17; 160:14; 81:24• • ' 163:16; 182:13; 184:2 adopted 130:1
13th 133:9, 24 177:10 161:2, 14; 169:17, 20; acceptlnq 102:12 ADR 85·21
14 54·23· 58·8·70·24· 1993-■E7 43:6 170

=
12; 171:lO; 172:2; 6 accepts 111·4 ·· ' · ' · ' ' 174:2· 179:1 2 9- . · advance 13:5,9;

91:15 1994 12:1; 36:9; 37:1; 180:lO; 182:19•; 1•83:l, accordlnq 23:19; 99:19; 134:3; 182:18
14th7;21;8:2,17; 46:24;51:13;53:17; 21 61:7;62:21;87:19; adverted 127:22
12:12; 30:12; 74:10; 56:6; 58:9; 59:18; 25th 23:11 6 67:10; 82:5; 106:24, 135:18; 139:22; advertlsernents
75:3;77:18;87:15; 68:1,4,14;69:4,10; 24;107:2 151:22;159:20,23; 93·18
88:21; 145:12; 150:8, 78:1;91:12;96:10; 2712 3:3 6th 99•1· 100·14· 161:24; 162:22; 163:1; · _ ..
13· 169·5· 178:18 22 122·22· 124·6- 126·1 2714 3:11 126-1 JS· 143-22· 164:2· 172:4 13 Adv;ertising 24=17;

I • t J • t • t • J • ' t • t t 1 104;6
15118:10;156:17 11;131:2;133:15 274545:6,20;47:5,9 146:10 ,account14:17;73:6;
150,000108:4 19958:9,14;70;20; 274647:7;48:19; 179:23;180;15 ,ad.i4rts73:2,17;
_·sth88:12 71:4,8,12,22;82:13; 53:10 7 eccountant's tos.r 93·. . ..

· . 99·2· 100·14 27th 5·13· 6:17· 13:6 accountlnq 107·24 advice 12·24• 72·8,~ 118.10, 12, 15 . ' . . ' ' ' . ' 17· 74·22· 82·1 18·
17 82·12 1996 6:14 16· 8:10· 9; 37:12; 44:10, 12; 25 • · • · , •

. ' ' ' 129·8 7 30:12· 67:19 20· 99:15
17.65110:14·111:22 l3:l3,l9;l4:9;22:13; · 72·16-76-1·82·8' ,accounts107:2o ,advis;e73·13·78·10

· . . . ' . . 49:14; 70:24; 73:25; 28th 101:9; 102:3, 15; · ' · ' · accumulate 60:16 . · •. ·. .
17thl.1,53.17,56.6 74.6-75.1719.77.14. 103:9 7th58:17 _ ,adv1s;ed7:24,72.12,
18 28·8 · ' · ' ' · ' accumulated 73·7 79:16-88:16

· 78:2; 91:4; 111:20 2976 43:6, 7 accuracy 67·l . ' .
189 87:24; 90:2 1997 1 ·11 · 5·13· 6·17· 29th 118:8· 125:22 8 . advisers 94.3. , . , . , , accurate 41·10· 61891G187=14 7:21;8:2,17;12:12, 2pm88:24 65:24;66:l,13;

0

AE~06:__ ·O
18th 122:22; 124:6; 18; 13:6, 13, 17; 19:4; 8 2:7; 31:6; 37:17; 153:17; 176:9; 180:15 afrald 5.7, 12.1
130:22; 131:2; 185:6 25:15; 27:4; 38:12; 3 38:13; 40:1; 76:9, 10; accused 53:19 .aftermath 87:14;
1943:17;119:10; 40·1·44·10·74·10· 77·12·82·10 . · 4022 150:24· ' · ' · ' · , · ,accusmg ·127:25; 128:24; 75:3; 83:8; 85:8, 12; 81h 126-11 . · .afternoon 16:24
130:16 86:19; 88:21; 107:25 3 23:11; 37:16; 45:24; · achieve 81=12 .afteliW:8rds 90:7;
19088:11 199880:7;85:15; 71:9;81:16;83:21; ,acknowl,edg;e165:4 165:3
192 89:4, 6 86:9; 87:5, 15; 90:9; 84:10 9 across 12:13; 60:24; ,ag,ain 6:4; 37:10, 14;
1927126:18 93:16;94:14;96:1; 3(b 97:l9;98:l0 88:l9;9l:23,24; 64:21;82:23;88:ll;
1960s 118:20 97:8; 102:3; 103:9; 3,00133:18 9 41:12, 19, 20;43:3; 98:20 119:1; 127:16; 130:3;
1966 47;l7 ros.i, 107:24 3,15 143:10 78:8;82:14 act _103:10; 115:1; 131:2; ~32:1_; ~49:~;

1999 i.r. 185·6 3 30 157·2 952 132·25 119·6 156:21, 168,6, 180·21967130:2 · • · ' · . ted 6 . · 9·14·
. 19th 43·5 25·44·8 3.45 167:10 973133:17 ac 8·5 ,ag,a'"st7=

25; · ·
1979118-5 · ' ' · ' · actlon l:21;78:16; · 17:17;72:13;75:19;
1981 91:14; 118:1, 8; ll; 47:lO 31 107=7 974 134:7 80:6; 82:11; 86:10, 11; 76:7; 78:15; 81:14;
121:16; 125:22; 127:3, 1A 124:25; 125:5 35 108:10, 10; 121:9 975 134:11; 141:24 90:22;9l:ll;97:5; 82:2, 11, 14;85:11;
9, 16 1st 3:8; 49:22; 50:1; 36 122:6 976 134:16 99:19; 110:25; 111:10, 88:13; 90:18; 94:9;
1983 121:11, 19; 143:22; 146:10 37 122:12 977 134:21 12; 112:2; 126:14, 18; 95:2, 12, 17;96:22;

7

Smith BernalRep.(0171-404 1400) Min-U-Script® (1) £500 - again.St



Shell UK Ltd
Uay3

June 17, 1999

100:6; 105;2, 7i
108;15i 111;21i 115;7i
117;13i 126;15i
130;24i 132;9
agencies 51;15
agen~y 15;25i 16;12,
18i 18;7i 52;19; 90;18;
91;8,9i 110;14i 164;1
agen~y's 89;9
agent 116;22
aggregate 108;12
AGM 78;17;82;7, 15;
93;19
ago 6;5i 33;14; 35;12,
24i 62; 1O; 64;2i 70; 1o,
90;19; 92;7; 112;11;
153;5,16

arnicably 22;10
amongst 16;15, 18i
26;21
amount 41;8; 139;3

amounted 11;5
analysis 55;3i91;21
and/pr 14:21
Andrew 55:14i 73;9;
117;13i 133;11, 22i
135;20i 143;12i 144;5i
145;15i 157;9i 158;8;
161;18; 168;21; 172;9i
176;7, l3i 177;9, 19i
183;20
Andrew's 106;19
anger76;12
annoyance 140;24
annoyed 140;17, 19,
20
answered 6;23;
103;14

amund 31;19, 23;
35;12i 125;21; 152;2
arrange 88;23i
141;11

arranged 28;9; 41;22; 29;5i 32:10, 11, 16; big 9:15i 85;11;
168;8, 14, 18; 170;18 33;19;34;9, 12i35;14, 129;15, 18; 149;12
arrangement 120;22i l5; 37;16; 39;20, 21i bigger 9;8
163;24i 168;13i 52:13i 53;I7; 54;l9, bit 5·8· 35·15· 140;17
176;19i 180;18 21i 57;11;72;10, 15i 19· 184·4 • I '

75;8i80;10, 15;83;19; I '

85:3i 87;12i 98;23i bitt;hing 124;1
99;9, 23i 1 l 1;5i bitterness 76;12
113;23i 118;5i 122;25; blitz 86;5
127;14i 132;18i
136:20; 140;6; 142;18i blo~kbuster 119;15i
150;15, 16i 177;19 128.4, 10
backdate 67.2 blue 116;16; 160;20,

' 21
backed 155;15

arrangements
165;15i 176;1i 177;25
arroqant 69;20
art 47;13
article 13;2; 18;19;
19;13i 27;8i 49;14i
74;5; 75;16; 77;20i
154:23
articles 20;12i80;13
artwork 54:8, 16;
120:19
aspect 1 56:3

agree 15;12; 20;5i antlcipate 184;14 !aspects 151;21
24;6i 65;22i 82;22i antlclpated 166;19 assertion 43;18
100;18i 120;18, 21i anxious 86;16
121;14i 150;21; 156;7i . 101 25
164;2i 178;22 anyrnore ;
agreed 8;6;22:12i apart 1~1;22
42;3; 100;17i 110;9i appl,og1se6;25;7;1
122;16; 146;18; 164;3, appl,ogy 22;8, 11

; 172;13 apparent 171;19
agreeing 14;12 Apparently 35;10
agreement 59;14i Appeal 124:3
90;21i 99;2_5i_ 101;_1, appear 91;18; 102;23
15, 16i 102,81109,3,9,
io, 15, lS; 115:l; appeared 147;22
127:li 172;7; 183;8 appears 33;25i
agreements 99:14; 35;2~; 11_4;17
101;19; 102;14i appljcatlon 105;7, 12
103;12 applies 82;3 attached 81;24
ahead 166;1,3 app:ointment77;15 attaches 45;l4
A!d 105;13 appreclate cs.r atta~hing 48;15
Air 48;6i 67;12; 73;4 approach 32;4i 133;4 attempt lOO;l8
AJL 144;5 approached 3;21 attend 145:20i 146;7
AL 176;6 approaches 31;25 attention s.io, 5;10;
ALFRED 1:3i 109;11 appropriate 49;7i 23;1; 43;3; 48;8, 12i
allegatk>n 38;23 56;4, 18; 79:17; 87:25; 54:li 84:13i 97;17i
allegations 94;20 146:20 169;10
alleged 68;5 approval 3;19i 4;7;
allegedly 90;22 23;15, 18, 22

•1 16-7 approve 144;5
PW ' 6 12 April l;lli87;4, 15;
.1most62:14i15; 90:9;91;11,22;93;16;
alone 17;20; 49;20i 94;14; 95:6i 96;1, 10;
5L8i 52;12i 165;15; 97;7i 98;15, 22i 99;10,

. 166;5 23; 100;3i 101;9;
ak>ng 3:22; 34:li 102;3, 16; 103:9i
42;1;46;22;49;16i 106;1; 126;1, 11, 18
99;12i 128;23i 152:13i aprn l44;6
156:6i 159;6i 160;8, arbitration 85;21
25i 161;12
alpngside 43;15 area 74;16
alternative 14:19; Argps 61;18i 152;4
127;14; 134:8; 135;25 argue lOl;l3
althpugh 47;18i 54;7; argument 84;24i
59;14i82;10i97;25; 179;l5
101;22i 121;15i arise 140;16
164;24 arising 110;16
always 41;11i45;19i Armstrpng-HPlmes
59;20i 62;14i 98;17i 2;19, 25; 116;11, 12,
108;14; 111;11; 154;5 22, 24; 117;3i 184;23
ambit 99:16 arnse 69;16

based 20;1 l; 45;8;
assessment 85;12 46;24; 47;15i 48;2;
assets 107;13 54;17; 58;3; 68;9, 15,
assignment 105;2,5, 25i76;14; 120;1;
11, 15i 106;10, 13, 23i 139;17; 172;14i
107;9, 18 173;11

bask 139;11
baslcally 54;3i
129;25; 133;13
bas~s62;23
basing 40;5;75;15
basis 22;7i 31;16i
ss.i, 39;25; 40;3, 10,
13i 49;12i 68;16;
108;18; 110;11;
112:14, 14; 125;14;
130;5; 131;1, 12, 16i
151:lOi 163;19i 164;7i
166;20
battle 184;15, 16, 17
battles 28;22; 90;17
bear 22;3
bearing 10;18i 55;13
bearings 1;5
beat80;25
became 1;7i 10;11;
11;9, io, 13;11, 22i
85;17; 109;2, 12i
123:14; 166;8
becorne 16;4i 18:li
49;8i 52;23; 130;17;
176;14
beepmes 177; 10
beg 132;19i 134;1
beginning 112:9i
177;10, 16
behalf 23;15; 28;11i
67;16; 114;4i 165;18
behind 34;12i 44;17i
49;13i 109;9
belief 151;10
bel,ow60;2
bench 58;7

------- benefits 60:15\ 62;1
B best37:4i40;4,21;

------- 154;9, l3i 180;16
better4;17; 22;7;
57:lOi 103;16; 123;21i
179;20
beyond 11:21i 117;2
biding 50;7

asslqnor 107;13
assoclated 82;4i
88;18
Asspciates 117;9
Assume 12;4i70;S;
89;20i 92;3, 4
assurance 98;8
astonishing 7;16
attach 98;19

attract 2; 1o, 93:25
attribute 139;17
August 31;7, 20;
35;13i 37;18; 40;19
authority 145;17
avail 4;9
availability 66;20
avoid 105;6
await 98;25
aware 1;7i 8;7, io,
11;10, 25i 12;2i 13;11i
27;6i 52;2i 55;2;
78;23i 80;20i 95;5;
150;14i 168;19, 21, 24
away 18;6i 101;21i
104;24i 172;18i
180;23
awkward 111;24

B 2;5i 60;6i 106;24,
24i 107;1; 123;1, 14i
125;7
back 2;21i 7;9i 8;9i
21;23i 22Ai 25;7i

board 68;12
backqmund 25;19i _
50;9i 73;3i 94;9i bpdy 73:16
151;24; 154;20i 168;7i bombshells 7;19
176;22i178;15 bppst66;12
backtrack 85;16 boss 67;22
bare 62;19

broken 18;6
brnuqht 3;22i 27;23i
91;5i95;11, 14i
156;10, l3i 158;15
Brown 70;24
Bruce's 163;17
building 129;23
bulk36;12
bullet 145:23, 24;
146;9

103;24i 123;1,9, 13,
19, 20i 133;17i
141;18i 173;17
bundles 1;22i 2;16i
21;3, 7i 83;16i84;16,
19i 105;17i 114;18i
123;23
bundling 123;14
Bury 36;3
bush 81;1
business 14;25i
60;13i61;4, 7,25i
62;3i 71;20i 75;16i
172;21

C

Bpth 14;25i 47;8i
77:9i 80;17i 91;6;
ioo.n: 132;22i called 17;5i 18;16i
137;22i 168;24i 179;8, 19;6, 9i 25;24i 35;12,
11; 180;20 23i 63;2i 86;4i 94;17i

b th 2·15 96;5, 14; 135;21i
P er · 180;19

bottom 44;21i 72;16i ~ailing 76;24; 152;8i
76;1i 77;12; 84;11, 12i 180·9
90·10·96-1·106;8· '
107_7'. l1S;~2. 12~;5· came 25Ai 27;5i
141:24· 143·2~· 175·7 28;11i 33;19i 34;9i

• I • I • 35;1i 44;9i 50;12;
bouts 6;18 53;17;77:7i85;24;
box 21;20i 25;22; 86:25i 111 ;17i 114;5i
83;24i 142;24i 153:2, 121;16i 135;19i
21 13~2~14a1~
brand 9;19i 14;11i 151;25i 154;21i
59:6, 11;74;16; 155;13i 157;8,9
134:19, 19, 19i 144;20 camera 83:24i 84;4
brands 11:23i 74;14 campalqn 84;22;
brands/outlets 85;11i 86;22i 124;1
119;14i 128;3 campaigning
breach 3U3i37:23i 104;17, 18
40;23; 51;4i 97;25i can 2;18i 4;5i 5;5, 9i
99;2i 101;12, 15i 11;20i 14;5; 15;12;
102;9 25;10i 26;10, 11;33;1;
breaches 97;16i 35;15, 20i 36;18i
99;5i 100;13, 24, 25 40:13; 41:lOi 52:5i
breaching 90;23 53;9i 59;23i 60;12, 16;
break 154;10 67;3, 17i74;8i84;17;

85;16i 88;24i 92;22;
br~wery 134:18 93;16, 19i 96:6, 17i
Brian 24;12, 17i30;25 97:11, 11;98:3i
brief 63;25i 64;1, 1; 102;25; 103;19, 22i
87;25; 109;14; 166;17; 104;3, 6, 7, 7; 106;14i
173:13 107;5; 108;24; 109;22;
briefing 18;11;73;1 110;25; 113;23i 118;6,
bring 7;9i 22;3; 42; 1; 17i 123;9; 12~;2i . .
160;25; 161:lli 178;7 127;4, 22,241129.181
B .it. h O 11 138; 15; 139:23, 24;
1
; IS 8;7, i i, l ; ' 141;10, ri, 143;8i .

144;17; 145;9, 9,101
147;10i 148;2; 149;22i
150;21, 21; 151;6;
152;25i 160;4, 15;
163;13; 164;21i
167;24, 25i 168:li
174;2, 23i 181;5, 14i
183;15
cancelled 24;4
~apa~ity 133:5
capture 60;16
car90;24
Card 1 ;8; 17;6i 30:4i
46;23i 49; 19, 24i 55;9i

bundle 1;24i 2;3, 4, 5,
10, 13; 22;17; 84;5, 7,
1 Si 90;9i 94; 10;

C 60;11
call 158;14

Smith Bernal Rep.(0171-404 1400) Min-U-Script® (2) agencies - Card



Shell_QJ(Ltd
Dayj

June 17, 1999

60;6, 16, 18, 22, 23i 151;4i 152;6, 23
64;23i6S;6, 16i77;22; checked 25;16i
146;15i 149;22; 150;3; 27;10; 28;24, 25
151;2, 7i 167;4, 7i checkinq 62;25
169

;
12

chose 57;23

27;8; 73;19; 116;9i
136;4i 138;23; 139;1,
4,12
collected 84;21;
130;10, 11
c10lle,cting 74;3;
75;10

certainly 2;24i 5;23;
,:_":14; 20;11, 16;

.12; 37;8; 57;16;
v:1; 13; 64;3; 72;20i
81;20i 97;6; 106;20;
112;17; 114;14;
115;24; 128;22;
130;17; 137;20i
152;16; 181;1
certlfleate 108;10
certified 108;8

cards 51;18; 60;19i
62;25; 63;1, 6, 13, 16i circulate 80;7
64;8, 12, 24i 65;8, 19i ;ciri::umstan;ces

11
•

66;18, 21; 76;21; 38;24; 74;9i 81;3; c10 ectjon ll;ll, 23, concede 57;2 cnnfusjon 33;22 contlnued 1;3, 4;
154;25; 167;6, 9, 14 137;3 24 coneeded 45;7 connection 31;24i 186;1

care 26;8 claim 1;12, 17i 7;2Si c10_lumn 89;6, 24i concentrate 141;11 35;13; 78;20; 122;23i c10ntinuing 101;19
careful 7;11, l3i 29;1; 9;14; 13;25i 17;17, 21; 91.24 concept 7.22. 12.8; 126;15; 132;9; 142;11i contours 131;1 s
44;5; 45;3 30;23; 50;6, 11, 13i c10lu~ns 9l;24 13;7; 14;1, ~0,

1
14i' 148;11;_17l;2 ;c10ntrary 59;1;

carefully 94;4, 23; 51;7, 22, 24i 66;12; c10m1ng 31;5; 51;21; 15;4, 6, 13, 21; 17;18; C10ns;c1en;ce 93;4 101;14; 180;13, 21;
98;16 68;4, 20; 72;13; 73;5; 85;6; 11 i.zr, 181;5 22;22; 23;1; 24;19i consent 31;12; 37;22 182;9
carried 25;20; 80;13; 74;9; 75;18, 22i78;14, commence 82;13 30;15, 20i 31;15; consequence 98;11; contrlbute 120;9, 11
138;21 18, 20; 79;5, 11, 22; commenced 10;20; 37;24; 40;24; 44;6; 103;19 cnntrlbutlon 96;11;
carmt 83;12 80;8, 14; 81;2li 82;1 S; 95;16 45;9; 47;15, 16, 21, 25; C!Onsequently 138;1
;carry 86;22; 103; 10; 83:6; 87;2, ~i 8~;2 l_; c10mrnencernent 48;2, 4; 49;6; 50;6, 19; 118; 13 convened 148; 19
139;8 91,2, 17, 19194,231 4;22 51;4, 6, 25; 54;4,4, 7, conslder 98.17. convenient 22;16;
Cars10n 15;2; 23;13, 96?4;98;1;_108;_15i c10mrnen;cing 86;21; 14, 18; 55;5, 6, 10, 15i 119;13; 128;2i 140;21; 26;9i 41;2; 123;15i
19· 137·13 lll,5, 6, 111 l13,17, 143;22; 146;10 56;20; 59;11i 62;16i 156-6 169;21 ' 20·124·101011· 6· ·6· 4 4· ' ·case 7;8; 8;1; 11;7i 147·24.' 14' ·16· i comment 50;16i 5:211 ?.3,_ '. 12'. 2 _1 cnnslderable 17;15; ccnversanon 4;1,
12·9 21;13·10;21·16- 17 '. 41 9, i 54;23i55;7,11;98;2; 68,9,24175,6190,231 36-21·177·14 21i16;23;20;22;2l;li
28'.10' 10·3'3-5,40'.2

1 s.i 100·14· 137·25· 96;13i l10;l4; in.rz, ' '. '. 32·7 8 21·33·12·
, , 1 , 1 • , · · 1 • ' . . 6· . . . censlderation 62;18· • ' ' 1 • 1

- . 46;21; 55;13i 56;13; ;claunant127;21; 178;12 113,181 11 ,51122.20; . . . . . . i 34;14, 21; 35;5; 36;8,
.14;72;13;83;16; 179;8 commented 158;16 125;20i 126;16, 19i 94·~1~7•

1f~~08•111 10, 13, 16;38;22;39;3,
""62089129110 rlaimed30·23·31·1· · 4 127;2,11,12i129;l7i 134•9114' 24·40·15·41·1·43·19·0 ; i ; i ; , "' · 1 • 1 c10mment1ng 70· . . 1 , 1 · 1 • 1
15. 92·4· nL.19- 91 ·8· 168·17 · ' 132;10, 12; 139;16; ;c10ns1derati,;>ns 49·21 · 56-8· 59·2·

I • I 7U I • I • ts 69• 1 fr ' I ' I ' I
110;24; 113;7; 136;12; ;claiming 4;25i 57;4; cp_m~~ . : . 1 14o;7, 8i 141;9i l l9;6 64;14; 70;2; 71;19;
179;12i 181;7, 16 69;17, 22; 89;7i 87:25190.4194·51 146;17i 147;2l, 21i considered 8;18; 135;18; 158;19; 159;1i

109·14
98,17 149;14, 19, 20, 21; 81-151· 100·121· 124·3 160·16- 163-13,cases 91;2, 4, 6; , · · . . . . . ' ' ' • 1 ' '

I • 6 comnnssjon 110,14, 155,61158,1,41 conslderlnq 49.3 182·17 20 21 23153;15 ;c aims 13;7i 9;20; . . . ..,,.,. • , · ' ' '
73;8; 78;25; 94;18; 15 . 164·12• 18: 231 ~65:4• 19; 54;15; 101;2; conversatlons 3;7;
95;3,11,14;96;6,16, c10mm~164;17 5,7,_1~,19'.169,1~1 167;15 19;18,19;20;19;34;4,
24 eornmrts 176;18 173·71 177•20, 241 cnnslstent 2;14; 19i 35;20; 39;11; 70;1casual 44-2 23 25 . ed 6 178;22; 181;8, 13, 18, - · ·

' '. . ' . ;clause97;19;98;10; cornmrtt 1 4;11; 19; 182:2 179;10 conveyed 167;20
casuall~ 31.9,37,19 100;13 177;23 concepts 15;17i ;cpnsisting 61;14 coples 88;19; 124;19;
Cats 93,22 clear 14:7; 23;18; common 11;24; 4l;23. 43;20. 56;23. Cons10rtium 7;20; 147;6
causes 126;14; 132;8 32:13; 69;25; 70;3i 14;21, 23; 45;9; 48;3i 68:6; 69;16 18 20 ~4i 8;8; 14;20i 15;21; ;cppy 1;23; 15;20;
cent 41;8; 110;14; 83;1i 84;1; 85;7i 60:7; 68;ll, 17i 69;l; 1 I3;4i 148;i9i i55;10 16;4; 18;1i 30;4; 23;6, 13; 24;18; 28;14;
111;22 97;25;113;24;117;17i 7o;l8;7l;2,21i76;l4, 11;173;13;183;4 '52;24;55;1;60;3,5, 30;7,14,15,24i32;7,
;centres9;25 134;7;147;i9i152;13, 2S;77;10;l28;8; ;cpn;cern68.7 22. 11,18,22;61;5,13, 8i41;24;42;2;69;21;

16, 19; 159;3; 163;15; 130;8; 14~;3; 150;l 69;3, 5, 12, 1'5/70/13 14, 19, 22; 62;4; 64;23i 70;20; 71;24; 78;21,
164;22; 173;14i179;6, cnmmunjeated n erned

12
.
17

. 65;6, 16; 68;10, 16, 25i 22; 80;12, 16; 82;8;
20, 22, 24, 25i 181;2, 169:20, 24 ~~:Ii

14
.
50

_
14
. 1 70;18i71;2, 21;75;21i 88;20; 89;5; 90;5;

14 ,::10mmun~ati100 ' ' 1 · 1 76;14, 19i 81;10i 98;19; 100;5, 7i
cleared 38;11 5;15; 88;7; 89;22; i!~~S~~~~~~~i 136;1i.149;25; 166;24 l?S;l~i 1~6;6i_14?;2,
clearer 179;1 s 138;9 135.21. 147.13. 172.9 constitute 12;7 31 146,161 147,I 51

. . , 1 ' 1 · · d 148·15· 149·}3-;clearly 3;l8; l4;5i c10mmun~atipos ;cpm:erning lOO;l5 cnnstralne 101;22i : 1 . · 1_ .
' ' 4· 29;6·152;17 . 103;11 150.11,121155,221

78,19118 ,8 1 . c10n;cerns 57;3; 158;17,23; 159;19, ·
client 61;11i 110;9, ;cpmpanies 60;24; 68;15·71;11 12 construed 131;23 21· 160·12 17 22·
10, 13, 17; 126;15, 19, 61:20! 63;~, 22; 75;13; ;cpn;clusilon'73;5; consultatlon 61;11 16~;11/ 173;2:3;

1

20;132;9,12,13 81.171120•12 75;6 c10nta.ct9;10,21; 175;11;176;6;182;5
client's 101;18 c10mpany 8;24; 9;2, 8, c10nditjpns 7·24· 51;14i78;12; 88;23; c10pyright 13;18·
clients99;4;100;16 12;17;1;61;14,20; 125·7 , , 98;17;116;17;164;14, 90·17 23 '
19 23, 101·18 22 24'' 62;7; 63;2, 21; 78;13; ' 14 25· 165;12· 168;7 ' '
' 1 ' ' , 1 82·4·94·17 18 20 22· c10nduct78;24 ' 1 1 Cl0r81;23;84;12

cetera 5;17; 14;24; 105;2; 125;7; 126;13;
96
:
5
'.10•5

.
3
: 107• .23•.

1 d ted 130_2 contacted 15;24; core 1 .24. 2.3 4 5 9
163·5 20·176·2 130·24·132·7 '1 • 1 · 1 CPn u;c ' 16·11 15•52·18· ,.. ' 1 ·' ' ' '·

' ' I ' ' I ' 118·2• 132•14• 139·7• • • ' ' I • I 13· 1Q7•1• J23·1 14
h . _ . , 1 , 1 , 1 ;cpnfidence 7;23; 122-3· 158·7 1 ' 1 ' '
c a•:" 77;23 cllObbenng 181;4 147;4; 176;20, 24; 51;4; 67;6; 75;14;91;9 . ' 1 . ' corner 90;10;95;23;
Chairman 5;12i cl!Ose 5;5, 9; 59;23; l77·4 . . c,onta.ctmg I45;17 174.3
85;17; 93;?, 9, 12 92?3; ~07?0; 132;18; CP~pany's 23;l3; i~;:~~;;i•al 89;9, 15• c10nt~ts 18;11 Cp;pprate 93;4
challenging 179;22; 157.121 181.10 107;19 ;c10nfidentiality c10nta~n 44;2 ;cpr~tly 28;10; 75;5;
183;18 ;clpsely 67;24 compeneated 94;22 31:14, 16;37;24;38;1i contained 82;12; 77;3; 118;23; 121;15
chance 42;11; 134;21 clue 56;10; 59;10 ;cpmpetitjpn 144;6 40;23; 97;16; 98;7 125;4 . corresponded 118;4
chanqed 33;25 ;cp~e ~6;1; 52;21 ;cpmpetitjpns ;cpnfiguratjpn 20;6 contatns 25:7; 42;2 cnrrespondence
;changes 98;25; colnclde 81;9 135;21, 22; 144;5 confirm 16;2; 52;2l; conternplatlnq 17;21 15;20; 45;15; 54;24;
102;22i 103;6 ;c10in;ciden;ce 44;14, complelnt 5;19; 96;17i 99;12; 107;6; contemporaneous 56;I9i70;8, 12;87;13i
chap 40;16 15 11;14; 51;4; 52;17; 113;23i 120:13; 172;12 88;2i94;24i97;15i
chat 4;18 enlleaques 76;11; 81;14 I 26:12; 132;5; 147;3 content 43;21; 94;4; 124;13i 131;21; 147;5,
check 51;13;70;22; 166;15 complementary confirrnatjon 101;17; 162;20 6; 158;17 .
86:11; 105;24; 136;11; Cplle;ct 25;15, 20; 129;21 122;8; 172;12 c10ntents 7;14; 97;12; c10rresp10nd1ng

complete 178;4, 9,
17; 179;9i 180;23
complex 166;25
c10mpli,:ated 165;24
cornprnrnise 127;1
cnmpmmtsed
131;16

conflrrned 16;5;
17;24; 30;5
;c10nfirming 23;14;
88;6; 99;24i 108;8;
121;4; 171;18; 173;5
conflrrns 7;20
confrnnted 173;2

98;2; 104;10; 108:22;
115;18; 134;5; 148;1;
150;22; 152;18;
157;20; 159;24
context 3;13
c10ntingen,::y 167;17
continue 96;21

Casino 77;23
Castle 106;19

certain 1;14; 19;10;
54;11; 55;6, 25; 108;9;
114;20

Smith BernalRep.(0171-404 1400) Min-U-Scrlpt® (3) car'ds « corresponding



Shell UK.Ltd
. ! .._......,

uay:,
June 17, 1999

67;23
cost 63;18i 166;2i
167;11
costs 60;15i62;li
63;19i 66;2li 105;6;
120;19
counsel 7;24i67;16
72;9, 12, 18, 20, 23i
73;6, 13, 13i78;17, 21
79;16
counsel's 82;li
121;21
counter 91;17
country 11;12; 74;14
77;19
couple 56;7i 63;5;
112;11, 25; 139;2;
155;23
c;o u rse 4;3; 6;23;
28;8i 31;5; 32;24;
47;16; 51;17i 57;25i
99;19; 111;3i 116;16i
119;24; 153;20;
l 55;22i 163;12i
'6;14; 178;15, 16i
J3;2, 16

court 2;19, 20, 23;
21;8; 33;11i 80;17i
sei, 89;14i 90;6, 13,
16, 18, 19; 91;4i 92;8i
95;4; 96;24; l 19;25i
123;6; 124;3i 126;18i
185;5
covenant 97;25
cover 7;23; 24;20i
120;19
covered 151;16i
160;12i 179;1
c;overing 15;21; 90;2
107;20
cox 2;9i 26;2, 11, 15
47;1; 123;17; 127;20i
169;4; 179;6; 181;4;
184;11, 13, 20, 23
create 12;12, 15i

-- ;24
..:rediting 91;9
credits 89;11
criticism 26;3
cropped 64;13
Cr;ossrexaminati,on
1;4i 186;1
c r;ossrfertilisati,o n
130;9
cr;ossrreferring
123;10
cuff 44;2
currency 11;24i
14;22, 23; 45;10; 48;3i
60;8; 68;11, 17; 69;2;
70;19; 71;3, 22;76;15,
25; 77;10; 128;8i
130;8; 150; 1
current 82;3
currently 94;2
customer 60;16
cuttings 12:3, 4
cycle 149;2

D
d 60;13;6l;li80;9;
86;18;87;1
daily 119;21; 125;14;
131:13
Damage 88;25
damages 89;7
danger;ously 181;10
dark 57;24
data60;17
date 8;2, 17, 18;
10;20i 13;16, 18i 19;3i
27;15; 29;7i71;9i
72;20, 22; 75;3, io,
86;11i 96;1i 97;15;
102;5, 13, 24i 106;19,
22i 107;18i 126;3i
147;17; 159;6; 161;4;
163;8i 169;22; 176;3
dated 22;2li 23;2, 11,
25; 24;10; 25;6i 29;17;
30;12; 31;7; 37;18i
41;25; 43;5, 17; 58;9i
82;12i 88;2li 93;16;
94;14; 100;13; 118;7;
124;6; 133;20i 146;15i
169;12, 17
dates 10;17; 110;21
David 3;7; 53;24i
67;23
David's 54;2
day 23;15; 36;22;
38:15; 86;7, 7; 88;4;
102;15, 17; 112;23;
134;li 153;2
days 30;14i 56;7i
75;3i78;l0i 81;6,6i
82;19i 91;16; 94;5i
105;16i 112;2li
155;23; 173;19i 182;4,
13
deal 78;11i 82;19i
163;18
Dealing 124;14i
168;20
dealings 9;22; 101;23
dealt 177;4
Dear 53;23; 145;15
death 156; 17
debts 108;3
December 19;1;
51;10, 19i 53;24; 54;3;
55;8i77;14
decide 62;5i 156;21
decided 1;17i 14;15;
44;20i 56;24i74;21;
147;14i 164;4, 13
deciding 26;25
declslon 163;9
Deed 10;22i97;17,
18; 98;10; 99;1, 3, 3;
100;13, 24; 101;13i
102;7
defamation 97;5
defence 91;17
defend 21;16i 95:3
defendants 123;13
define 51;6

Delarue 63;3i 65;20
delayed 160;2
deliberate 44;3
deliberately 16;7
deliberati;on 29;1
demanded 6;24

difference 4;15;
3;12; 130;15

83;5; 88; 17i ll 1;9i 15i 120; 12, 20;
136;6; 145;2li 146;7i 124;10; 126;24i
147;3; 167;8, 22i 129;16i 157;16; 176;5;

directly 88;2 1?;16i 183;5 177;23i 183;12
director 63;4; 11 o;9i Disney 24;4 done 17; l i, 20;8i
117;9 Disneytime 24;2i 31;19,24;36;25i37;3i
discl;osed 7;22. 137;12 43;2i 57;19i 106;21i
14;25i 15;16; 3/14; display 93;18 1~6;3;_141;17; 152;5,
32;19; 34;23; 37;24; dispute 3;14; 55;20; 81 178,15

. 40;24i66;19 56:lOi 57;25i96;21i DONOVAN 1;3, 5i
demanding 91;14 disclosure 37;22· 104;11; 122;19i 2;18i 5;14i 6;19;
demands 89;8 lOO;l5

1 131;15 12;10i 13;4i 19;16;
demonstrate 4·241· d. •- disputes 46-18; 26;17i 34;7i 53;23i,....... · Isc~sures 31-12 •
66;7i104;18 . . ' 183;2 58;11i83;23i84;1,5i

discovered 24;4i . 94·11 16 24·95·2·denial 179·13 disregard 68;6 · ' ' 1 • 1
· . ' 59;13 . . 96;3, 4, 10, 22i 106;6

denies 3o;9i 179;lO discovery 18;17, 18, d~srupt 81•18 8; 109;11, l i, 110;9,'
denigrating 98;4 20, 23, 25i 19;2; 32;19i distant 164;25 17i 152;12, 25i
denominatlon 34;2, 24; 52;5, 9; 63;9; distinctiion 41;18 154;15i 156;17; 157;3i
130;11 71;25i 72;2, Si 86;20i distinguishing 67;12 169;7i 179;21i 180;5;
deny 143;14, 15 113;25i 114;10, 21i dividers 123;20 184;17
describe 161;6 1 ~6;18i 160;5i l6G;l4 DJ 19;5i 25;14i 27;6i Donovan's 96;16, 19
d 'bed7·17· . discuss21;18i22;9i 94;5i97;8;98;22i d;o;omed87;2
escn · 1 46-21 · 56·25· 57·18· 4 o 8·
104·16- 122·17· 127·2· • 1 · 1 • 1 99;9; lOO; i 1 l; 1 d;oubt 38·18; 54·25·

' I ' I ' I 59;21i 65;5, 18, 19; 114·5 • • I
128;16i 129;18 79·18 19· 84·2· ' 70;21i 98;3i 123;5;
description 50-22 11'3·2'2· 1115·1· 81· DM 22;21i 24;3i43;5, 128;15, 17

' ' ' 1 ' 1 17 20 20·60·17·68·3
design 47;13; 54;8, 127;24i 133;14i 8 24.78;;2 i2. ~25;3• d;own 4;22i 16;7i
16 135;13i 137;3, 14i 13 I I ' 21;23i 22;4; 67;15, 19i
designed 16-3 7. 144;17; 148;20i 151;7i DM' _4_60_4_68_6 91;24i 104;3i 112;15,

. . . . ' '. 1 . 152;20i 154;25i s 55, 1 ' 1 · 2li 115;15i 116;24i17•2~120·10;l2·231 163-23i164·8 15- document3;5il5;6i 151;5;152:IOil53;19,
93;2. i177;l 165;1,13i167;6i' 21;3,4i22;15i29;16; 20il73;9;174;17,18
desirable 62;22 174.5 l6 30;20, 2li41;15;43;9; Dr 5.11. 22.8.71.16• ' l r \ r \ t 1

desire 66;7 discussed 16;19,21i 69;4;78;2li88;10; 2505;12
desk117;17 17·168·30·3·43·9· 94;8ilOS;l9,21i drafted153·5

. ' ' ' I , I • I 107·5• 108·22· 117·24• •
Desp1te55;7 57;22;60;17;63;1,6, 120:4\23:4.i25.4. 1 draw3;10;23;1;48;8;
detail 3;1; 17;13, 15i 15~M;ll'. 2_2i 6_5:8.' 15; 127;3: 91 16/129;6/ 97;17i 183;15
64;7, 10, 12, 15; 78;19i 66:10'. 76,~, 8~•251_ 131;17; 133;l9; 134;6; drawing 41;18; 43;3;
79;6i 137;18, 19; 94.2~1 11 ~-1~, 11~·~· 142;20, 25i 143;5, 8i 48;12i 84;13
140;13; 148;4, 7,9, 10; 8,171133.23, 134,1, 147·21• 157•20· dr:opping 167·11
151'16 19· 152-21· 136;23i 140;11; 143;8, ' 1 '

1 · •
155'.l 2'4-1

160·1'0· 1 9·144·22 25·145·1 2 166:l8i173;24i174;6, due31;5i51;17i
' ' 1 ' 1 1 ' ' ' ' ' ' 8· 175·11164;8, 10, 17i165;11; 3, 18i 150;10, 17i 1 • 183;16

17o;25 151;1, 2, 15, 18, 20, documentary duplicated 139;9
detailed 62;17; 64;3i 21, 24, 24i 152;l, 22i 170;25i 172;1_2 during 15;17, 18;
79;22 155;17, 25; 156;14i documentation 30:5i 41;21i 42;3;
details 39;24i89;19i 158:15, 20i 16~;1i .. 34;10 43;18i 59;2i60;20i
90;19; 92;9i 137;lli 163'.18, 21'. 241 ~64.31 documents 18;17, 63;5, 15i 64;25i70:23;
150-22-151 -3· 152·20 165.10, 171 168,10, 18, 20, 25i 19;2i 21;7i 71;19i 85;8, 12, 22i

'
1
'
1 ' '12il70;8;176;11,2li 22·16 18 20i25·17 144·19il51·18i22i l 70;l7, 19, 20 180;12, 20i 181;8, 12, 21: 29;6, i2, 14i 32;i2i 158;14i 160;1i 161;9;

develop 62:7i 143;25i 13, 18; 182;6i 183;6 33Ai 38;16i 39;23i 166;14; 168;24; 183;2
145;25 discussing3;11,12i 41;9;76;2i77;3i dwell67;17
devel;oped 61;12i 17;13i 20;15i 30;9i 87;12, 19, 24; 104;10,
62;20 56;24;79;19; 134;14; 22i 106;18; 107;1i
devel;opment 76;12; 135;19i 136;2i 154:lSi 113:23i 114;1, 15, 16,
77;7i 96;13i 120;11 156;8, 11; 159;9; 21i 115;10, 22, 24i
developments 7;16i 168;6i 171;22; 174;9; 116;2, 4, 5, 13, 18; I e 60;15; 62;24i 64;20;
81;9 178;8; 183;18 117;6i 123;2, 11, 17, 66;24
dev;oted 136;14 discusslon 23:14; 18, 22i 124;20, 22i
dial;ogue 83;9 32;9i 49:5i 60;20i 131;8i 132;3, 17;
. . 63;25; 64;3, 25i 66;2, 142;10; 158;12;

d~ary 103.1 20i 83;9; 112:3i 115:3; 175;13; 183;21
differ 120;21 136;24; 140;9; 144;11, domain 79;8, 12, 15,

19, 22; 145; 5, 6; 150;9; 24; 92;9
157;17; 162;7, 20, 22; Don 7;18; 15;20; 23;2,
164;22i 173:14i 6, 11, 16, 25i 24;10i
179;17, 18, 19; 180;8, 29;16; 30;5; 31;7; I E1/449 24;11
17i 181;19, 22i 182;1; 37;18;41;13, 23,25; E1/450A 41;15
183;3, 11 45;6, 7; 58;8; 64;22;
dlscussjons 19;15; 65;15i78;22i 89;7, 11,
21;9i 24;16; 42;16; 13; 90;22; 91 ;5, 13, 14;
49;6; 54;14;63;15i 94;17i 96;5i99:13i
64;4;70;1901:3,22; 105;3; 109;10; 110;10,

degree79;25i112;3i \difficulty 153;1
139;17, 23i 141;14i direct 60;12i 81;16;
149;11 169;10

ifferent 4;1 li 9;25;
0:25i 11;2i 13;15i
0;7; 93;2, 5, 6;
30;20; 142;22; 149;7,
i 150;4; 152:11;
53:23
iff~ult 152;9;
55;19

E

E123:3i117;17,21,
22; 127;18, 25;
132;19, 21, 21; 175;2
E1/331 22;22
E1/421 23;12
E1/422 24;1
E1/446 24;24

E10 92;22, 23
E2 132;19, 22, 24, 24
E21973 29; 17
E21981 30;13

Smith Bernal Rep.(0171-404 1400) Min-U-Scrlpt® (4) cost - EZ/981



.,--- .... ...- -----"-'Yc:l. .a.l. Te

Shel!"QJ{Ltd
Uay3

June 17, 1999

E3 129;3i 157;13, l3i enter 83;5 149;3 112;20i 113;8i 114;9i files 25;22i 28;24i forgotten 27;17, 19i
171;5i 173;17 entered 99; 15 :ex.citing 129; 17 115;4, 6, 20i 117;14i 84;21i 85;5i 114;5,9i 28;1i 34;14i 38;15, 21
E3/1200 31;8i37;17 entire 94;3 ;ex.clusiv;e 24;5 121;2i 127;1i 136;3i 132;18i 142;22i 149;4i 39;19, 24i 170;15, 17
EG 3;2i 45;6, 20i 47;4i ;entir;ely 47;25i 94;25i :e~ut.e 106;13

138;5i 148;12, 17i 169;3i 170;11 form 61;13i 84;18i
149;4i 154;16, 21i53;10 116;1i 150;4 executed 106;1, 15, 155;22i 168;8i 169;23i

filing 91;17 94;7i 100;17i 121;18,
EGf.2746 53;8 ;entitlied 7;18i 78;22i 18i 107;9 170;15i 171;21i final 54;12i 56;1i 127;23

E7 43;7 110;13 :ex.~uting 105;21 172;14i 180;14, 22i 101;11 formal 120;13

EB 58;7i 59;23 ;envisagied 79;20, 20, execution 135;25 182;12 financial 60;22 formally 66;23i 74:2
EBf.3741 53;18, 20 24 executions 14;19 factor 11;1 find 10;11, 15i 13;2i format 129;25
EafJno 58; 10, 10 ;envisaging 79;4

;e~mplifiied 83;13 factory 60;21i 65;1, 14;15i 21;6i 29;13i formats 134;9
;epi,c 129;23 12i 66;3 32;12i 39;23i 72;6i formed 18;7E9A 126;7,8i 132;1 :e~rJ:is;e 36;25i 142;20i 149;4i 175;15

ear 167:25 escaped 1;22 112;20 failing 139:11
finding 26;20 former 16;22

earli;er 23; 14i 28;2, 4, iesp~ially 177;2 failur:e87;3 forming 130;8:exist.enc;e 27;20i findings 139;9
8i 39;3i 42;23i 47;17i essence 11;19 29;8i 146;24 fair 83;14i 85;12 formulated 84;16
67;5i 72;22i 74;1 li ;ess;entially 122;18i :expanding 81;14 Fairhurst 16;21, 23i finds 26;9 fort 63;21
76;6i 79;12, 23i 127;5i 128;16

expansion 77;19 18;5i 20;22i 32;6i fin:e 111;2oi 161;11
forth 84;14i 156;23

156;4 iess;entials 62;19 33;7, 23, 2Si 34;21i fing;er 21;19i 72;10
;earliiest 67;3 Esso 24;5 expect 21;16; 111;16i 39;2, 6, 7i 42;25 finish 92;16 fortunately 184;1

Early 158;10 established 58;24i
140;16i 184;12, 21 fairly 9;11i 19;19; finish;ed 1;16, 24 forward 8;22i 11;22

;easi;er 26;12 59;1i96;12 expected 21;20; 131;20 Finn;ey 121;22 14;5, 10; 52;4, 7i

et 5;17; 14;24i 163;5, 79;7i 87;7i 170;21 fallen 101;21 firmly 5;3
56;1 li 57;12i 58;4i

;easily 154;2 ;exp:ensiv;e 96;21i falling 63;19 61;11; 62;10, 11, 19i
edition 88;14 20i 176;2 166;2i 167;1 first 1;7i2;18i4;2,5, 74;13i 113;4, Si 118;
Edmunds 36;3 ~73;3 ;exp;ert 84;1

fals:e 55;5i 65;10, 23, 6, 7, 14, 24; 5;1Si 3i 119;3; 121;16;
24 13;10i 14;2; 29;19i

~et 13;21; 23;8;
;eth~al 78;24 expertise 110;11 128;19; 133;22i
iethics 82;6 familiar 10;7; 105;19; 30;3i 35;15i 39;20; 149;16, 18i 157;16i

;23i 86;19i 97;23,
European 77;19i

explain 147;10 118;7 51;2, 13, 20; 62;12; 164;424i 125;2 explained 20;20i far 12;16, 16; 35;18; 66;8i 72;11, 21;77;7i
either 2; 1 i 9; 15; 123;6 137;9; 147;11; 150;9 42;7;49;11, l3i82;10i 84;6, 10; 85;20i91;13i

forward:ed 73;12
26;10; 42;25i 50;17i ;ev;en 7;25; 10;12; ;exploit 176;5 106;14i 114;8; 118;5i 93;13i 100;4i 107;12, forwarding 74;2
85;20i 91;9; 103;4; 25;1 li 29;5, 1 li 38;23;

;exploitation 77;13i 122;24i 123;16; 12i 110;5i 116;22i found 8;12; 25;22i
152;18 69;19i 72;13i 73;5i 127;22; 130;18i 118;1, 3i 121;3i 27;8, 11, 22i 74;25;
electronic 77;3i 74;16i85;19i 111;25i 164;12

131;18; 147;13i 172;8i 124:17i 125;22i 131;7, 116;18; 123;5; 142;1
150;3 112:li 119;20; 139;3i ;exploratory 145;20; 181;7, 9 8; 132;3; 133;10; 159;6; 183;21
elements 149;25

140;15; 156;2,9 146;7
Fat93;22 134;7, 11; 136;23i foundations 55;1

;els;e 2;12; 10;25; ;ev:ent 47;20; 52;4, 7i explore 23;16
father 99;13; 106;18, 142:14; 146;5, 9; four 3;16; 15;4, 6, 1~

54;9; 55;24; 75;5; express 138;5 152;23i 160;1; 175;11; 22;23; 23;1; 24;19;13:11, 15; 14;3;35;18i 78;14; 156;25 expressed 67;25
20; 107;10 184;1, 11 30;15, 21; 44;1, 7;36;20; 86;14; 111;22; father's 106;6

114;7; 124;3; 147;24; events 6;13; 40;5; expresslon 76;2 Firstly 66;6; 173;6 91;24; 94;16; 96;4;
171;3 41;9; 42;10i 121;24; ;expr;essly 100;14; favour 95;13; 157;6 fiv;e 17;12i 28;4i 140;7, 8; 146;18;

ernbroldered 178;7
172;4 101;1; 125;8 favourabl;e 91;5i 98;1 145;5i 156:14, 18 147;21, 21; 149;14,

employee 16;22
;ev;entuality 44;9 extend 47;20; 109;19 fax 51;14;88;19; fix 183;19, 22 19, 20, 21; 158;4;
;ev;entually 16;4; 106;21; 114;22; 116;2, 169;14; 178;22; 181;

employees 93;25 18;1; 52;23; 116;21 ;extensiv;e 42;16; 73;1 14i 172;24 flagging 68;14 13, 18, 20; 182;2
enable 73;13; 105;11 ;evid;enc:e 7;20; 69;19, extent 54;10; 114;17; fax,ed 88;3; 98;20; flagrant 31;13; 37;23; Fourth 68;21
enables 60:8 21; 73;7; 76;1, 5; 141;10i 179;14 99;11i 114;22 40;23; 68;5; 100;13

Francie 77;22
enclose 94;7i 100;4, 78;19; 79;6, 22i 92;1, extracted 172;5 Fay;e s.i i: 22;8; flavor 83;18

frankly 6;1i 179;25
.:: 124;18i 146;16 10; 102;10i 111;25i extracts 104;5 71;16, 25; 75;12 flippant 6;19

fr;e;e 38;23i 54;17i
.closed 30; 15i 115;7i 117;15i 144;16; ;ey,es 26; 13 feaslble 167;12 flogg;ed 156;16 69; 17, 23; 102;6, 13;

42;2; 69;21; 78;22 151;6; 157;4i 158;6, featured 88;13 flooding 83;19 103;10
;enclosing 182;5 12i 159;20, 23; 178;4, F F;ebruary 36:9i 53;17i focus 55;22i 147;11i Fr:e:eman 19;5i25;1
;encompass 16;8 5i 179;3; 180;13; 21, 56;6; 58;9, 17i 59;18i 156;4i 172;1i 174;18 27;6i 80;9; 86;18i
and 1;24; 13;13i 25;7i

24;183;17,23 172;24 focused 97;15i 94;5; 97;8i 98;22;
37;8i 50;18; 55;24; ;exact 46;22; 81;2i f 55;8i 60;21i 124;20;

f;ed 139;3 136;18 99;9; 100;4i 101;8
62;22i 66;25i 67;7; 170;19, 20 125;12; 131;8, 12

k;e 110;14i 172;7 focussed 56;9; Freeman's 87;1i
87;Bi 107;24; 136;20, ;exactly 13;2i 20;3i F83 129;8 57;25i 59;15i64;4 114;5
21i 154;8; 163;13; 36;1 li 37;3; 51;21i fabricated 180;22, k;el 12;9i 56;4, 17i focussing 57;14i fr;equ;ently 10;5i 86;
166;13i 177;19i 184;7 162;7 25i 182;22 106;20i 181;5

155;7k;es 110;15 112;12
ended 26;1 examined 14;13 fabri,cation 178;4, 9, fold 66;6 Friday 185;6
endorsed 78;18i ;exampl;e 18;15;41;5, 17; 179;4, 9i 180;14 kit 5;1i 38;23i 40;25i following 24;16i frlend 26;3, 4i 47:li
79;5, 11, 21i 87;8 7; 54;13i 66;14, 24i fa,c;e 21;23 102;6, l3i 103;10, 11 43; 18i 47; 17; 50;24i 169Ai 179;7i 181;7
;enfoo::e 99;5 67;2i70;1 fac;e-to-fa.c;e 116;8 kw 83;13i 94;4i 51;12i 78;14; 115;14; front 27;16; 37;12;
England 82;9 ;ex.c~ 108;11 fact 1:s; 5:2;7:2;8;8; 105:15; 153;5; 159;5; 124;15, 19; 126;12i 40;19; 41;13; 84;6;

;ex.c;ept 100;16; 150;2; 11;7; 13;4; 19;6, 8; 173;19; 177;3 132;5; 169;17; 171;9 103;24; 107;7; 113;2;enough 12;7; 139;4, 155;21 27;13; 31;18; 33;4; fight 96;23 follows 22;21; 94;8; 117;18; 118;7; 124;512 figur;e 108;12; 120;18
:enquiri;es 31;18, 20, exeepticn 95;8; 97;2

34;9; 35;18; 38;2, 15; 121;3; 143;1 136;21; 141;18

23; 32;1, 3, 4, 5i 33;18i :ex.c;ess 108;3 39;2; 40;11; 41;3; file 2:4; 5;5; 26;1; footnote 122;5 fruition 44;9
34;10; 35;11; 38;25; :ex.chang:e 70;7, 11 51;18i 52;3; 59;3, l3i 27;12; 59;23; 129;3; forcing 82;6 full 18;11; 55;15; 89;62;16; 73;7; 76;1, 5i 142;19, 20, 23, 24;
39;1, 9, 16 :ex.changied 64;14 78;19; 79;6, 20, 20, 22, 146;19; 147;18; forecourf 94;19; 125;3
enquiry 38;10; ;exchangies 138;2; 24; 80;7, 12, 14; 84;8; 148;16; 149;7; 157;12; 96;11 fully 78;19;79;6;88;
116:22 174;10i 180;5 88;6; 91;18; 92;1, 10; 169;5,6; 170;13; forg;etting 178; 17 99:4, 16
ensure 99;16 excited 59;8; 148:22; 95;12; 101;11; 109;18; 175;16 forgot 28;20 fun 153:4

O;

8,

Smith Bernal Rep.(0171-404 1400) Mitt-U-Script® (5) E3-:- fun



Shell UK Ltd.,,..
uayj

June 17, 1999

fundamental 100;24i graphic 134;16, 18,
163;9 22
Funding 10;22i 71;9i grateful 98;8
74;25i97;17i 100;13,
24i 101;13i 102;7
Fundralser 25;23,
25i 27;12
Fundralsers 170;14
further 16;5i 24;15i
46;19i 49;5i 55;9i
69;15i 74;22i 81;8i
83;5i 86;17;96;14;
97;12i 138;8i 140;13i group 14;6i63;22;
146; 17i 147;3i 168; 16; 82; Si 93;3, 4, 15
170;25i 171;1 growing 58;1
Furthermore 55;23 guess 17;12i 35;21i
future 146;19, 20; 37;4i 70;11i 112:11,
166;20i 176;2 25i 114;15i 135;3, Si
------- 136;16; 162;1

g~at 20;1,4i78;20i
141;15i 148;9i 152;21
g~ater 2;11i 114;17
gri,evancie 115:4i
117;13
grociery 119;20
ground 121;24;
163;2, 4

G
help 39:15i 102;25i

-------I 103;2, 4i 152;25
helped 112;18

-------lhielpful 102;15i
158;22i 159;19
hence 172;8

H

Hawkis 33;4
head 5;22; 6;1; 21;12
42;9
headed 16;2i 17;24;
52:22i 93;1i 94;1 i,
95;22i 119;10
headlnq 67;10i
90;12i 109;8
hear 26;10i 32;22i
167;24
heard 55;8; 149;3i
180;5
heart 108;20
hearts 108;20
held 50;23i 111;23i
137;1
hiell 123;7

g 60;22; 83;1 Si 84;21;
125;16; 131;11 H-A-W-K-E-Y 33;5
G1 83;16, 19i 84;5; H-A-W-K-Y 33;5
~,:;:5; 87;12i 92;23 half 119;16, 18, 19;

~ 83;16i 103;21, 21; 128;5, 20; 130;6, 9, 11
104;24 halves 76;24; 77;5;
gam,e 14;22i 15:7i 118;21i 120;2i 130;4,
23;20i 24;7i 30;1; 19 Herkstroter 81;24i
47;21i 54;6, 9, 11, 15, hand 1;23i 32;21i s4;13
17i 55:7i 56;2i 59;3, 33:li SO;Si 51;19i High 11 ;23i74;14i
14i 64;6i 118;20i 89;6i 90;10i 105;18i 90;13, 16, 18; 91;3i
119;4, 16; 125;11, 16; 107;5; 109;22; 122;22i 92;8i 126;17
127;7i 128;5, 19, 20i 123;2i 142;6i 170;10 highly 80:22
129;17, 19, 20, 25i hand-ups 123;10 hinged 91;2
130;4, 8, 19i 13l;l9i Handed 1;23; 5;6i history 26;25i 59;10i
133;15i 134;9, lli 28;13i 33;3i 43;16i 136;2i 148;11; 151;25
135;20i 137;l2i 45;4i 46;6, 7i 48;8i 154;21
139;20i 148:25i 149;2i 52:13· 53·7· 54·22· HMV 11·25· 12·6150·5 \ , \ ' \ ' I '

, . 59;24i 105;18i 107;6i HOBBS 1 ·4 s· 2;1 3
games 63;15i 130:li 109;23i130;23i 131;3i 5 I7· 6·21' 25.

126-9 '
135;21 162;9i 165;3i 166;1si 20i 33;ii 47;4/s3i2ii
garagies 93;13 172;6 84;5i 92;16, 22i
Garrett 126;11 handing 123;11, 16, 103;17i 122;24i 123;8
ga~ 15:19i 18;10, l3i 18i 171;18 12, 22i 124;5i 127;24,
19;18i 23;15i 58;6i hands 149;9 25i 132:21, 23i 142;6i
_ ,:4i 145;16; 164;20i handwriting 141;20, 153;12i 154;12, 15i

6;17 21 22 23 24 25i 156;16,24; 157;3i
general 63;14i 84;20i 175;5,'6, 7 ' 160;23i 169:6i 175;2i
103;20i 104;7, 20, 21i handwritten 3o;6; 179;13, 25; 180;4i
113;22; 177;1 42;3i 43;4i 125;12 181;17i 184;3, 7, 10,
gentlemen 19-13 h . 116.16. 16, 21, 24i 185;1, 2i

. . · · appien · ' 186;1
Gienuinie 129;15 172;17; 173;11 hold 89;19i 104;2;
Geoff 117;9 happened 22;1;24;3i rio.s, 148;l5; 176;22

25;14i35;20;44;20; h Id" 147_480;3; 86:24; 102;20i O ing ·
105;9i 112;19i 114;25; Holland 63;2
116;18i 121;11, 18i Hollywood 91;7
153;8, 15i 154;13i honest-tr.ro, 103;3i
176;10i 183;24 180;1
happening 44;16i honestly 102:19
58;1i 59;10i 101;4i honour 98;9i 102;6
118;18; 151;14 hope 76;11
happens 87;11; 94;7 hopefully 57;23i
happy 160;8 114;25
hard 89;5
hardier 5:25
hardly 145;1
Hawkey 33;6, 24i
39;7, 21
Hawkins 42;25

Hieo:ules 16;1, 13,
19; 17;2, 5i 18;11, 16,
24i 19;7, 9i 52;20i
176;14i 177;11

given 29:15i41;14i
54;12i 91;8; 94;6i
137;4i 140;1i 180;15i
183;23
giving 26;6i 77;21;
90;3i 97; 12i l 15;22i
144;16
glad 146;18
glanc.e 118;10
global 77;13
goies 58;8i91;1;
111;2; 113;10i 120;4;
124;4, 24i 131;10
good 46;16i 48;22i
51:23i 143;16; l 55;20i
157;1
granted 27;20

ncorporated 125;8
ncredlble 68;3
indeed 80;2, 5i
127;10i 179;7,9
independent 11o.s
independently 6;7
index 103;22, 25;
123;21
indicated 98;6
indicating 62;9i
77;24; 85;10i 90;3i
119;2
indication 139;14
indiscriminately
122;25
i_ndividual 105;12
in,evitable 156;12
in~rred 95;11

interested l0;17i
51:7i 57;17; 67;23;
73;22; 74;6, 21i
137;15i 138;3, 17i
139;15, 16, 16, 23i
141;9, 13, 14i 147;17i
155;9i 156;20i 159:11;
162;19i 163;6, 7, io,
172:9, 21
lnterestlnq 102;23i
139;20
International 53;2Si
77;1Si 81;25i 176;5
interrupt 26;2
interval 121;20
lntervene 85;19
interv.ening 28;21;
58;23
Intervention 170;8

hoping 33:2i 81;12;
82;22
Horley 24;12, 17i
30;25
hour 71;16i 135;3;
136;14, 17, 20; 162;1,

li 174;25, 25
hours 112;25 i
House 15;19i41;21; .

106;16i 110;19; 135;5;
14S;21i 146;8i 161;21
Ho~ 117;9
huge 41;8i 1 I4;14i
154;25
human 45;17, 19;
123;6
hundred 41;7

I
i~ 78;11
idea 3;20i 4;6, 13, 24;
11;6, 22; 27;23i 49;12;
58;4i 62;13i 66;8i
90;23i 111;5, 17i
112;9i 119;1; 120;20i
129;18i 131;22i
146;18i 163;15; 178;1
ldeas 3;11, 12, 18;
12;14i91;8i 129;15
id,entif~ 143;7
id,entify 22;1~ 161;4
identity 60;23
ignored 111;15
ignoring 134;6
ILS 63;2i 65;20 i
image 167;21
lrnaqine 43;1
immediate 87;14; i
150;24
immediately 98;12i
109;9i 121;3
immense 45:14; i76;12 i
immensely 6;22 i
imp.ending 80;20i i113;13
impliementation

i' 62;18
importance 4;14i
45;15i 48;15
important 4;5, 23i
10;24i 42;20, 21i
172;11,22i 173;4 i
impos,e 86;23 i
irnpresalon 12;12,
15, 16; 59;1i73;11i
148;18i 164;22i
16S;l3i 166:4i 167;17;
173;12
lncientivie 2s;18
lm:ienti~s 27;9;
154;24
inches 3;17
incidents 179; 11
lnclude 40;14
included 25;17;
29;2Si 80;14
includes 77;15
including 8;11;
15;25i 16;12i 52;18;
68;9, 24i 69;6i 73;2;
75;13; 76;19; 98;10
Incomplete 149;15
inconsistent 154;7

influ,enc,e 60;12 int,ervi,ews 90;4
inform 81;25; 99;19 into 2;9, 17i3;1;
information 12;13, 14;14, 17; 17;14, 22i
25i 18; 14i 20; 11, 13; 26; 13; 29;9i SO; 12i
25;23i 27;5, 7i 39;4; 64;7, 10, 15; 65;8;
44;22i 52;25i 73;3; 72;2i 73;6i 79;12, 15,
80;21i 89;10; 100;5; 24i 83;24i ss.n. 92;8i
124;19i 138;8i 146;17i 94;10i99;14i 115;21i
151;1i 171;1 121;11, 19i 122;1i
informed 88;4, 5 128;10i 136:2i 137;8,
· f . t 9 3 25i 140;13, 22i
in nng,em,en l; 144•19· 148·4 7 9 10·•. f 6 4 • I • ' ' ' Inrtia 1;10; 119;1 i 149;6i 150;4; 152;24i
128;3 157;9i 160;10; 165;11;
njunctlon 68:3i 89;8 183:13
nner 167;24, 25 introduce 118;14
nsists 120;8 Introduction 5;5;
nsofar 122;16i 129;14; 134;7
154;1; 178:25 invented 94:21
nsolvent 107;23 inventlnq 178;10
nspected 114:5, 12 inv,estigated 12;21;
nsp~ting 114:11 94;23
nstance 3:19 inv,estigations 7;3, 6
nstead 149;21 invitations 145;20i
nstigation 80;18 146;7
nstructed 78;17; invite 26;4, 5
100;6; 110;6; 116;21 lnvolce 126;23;
nstructions 100;20i 131;2Si 132;14
14S;22i 146;8 invoices 122;12, 13
ntellectual 125;3 involv,e 10;13; 74:13i
ntend 78:13i88:19i 119:21i 129;20
95;3i 96;23; 98:9; 99;4 Involved 6; 14i 7:6;
ntended 79;7, 14i 10;12i 11;17i 16;1, 13,
80;10i 177;16 19i28;22i29;12i
ntending 46;2o;81;5 46;19i S2;19i86;17i

ss.n, 97:6i i i s.i i,
ntent_56;22 118;20i 119:4i 123:25i
ntennon 69:15; 163;19i 164;1
99;13, 24i 101;24i involv;ement 10;12i
28;22 11·516-12·6·13·12·, , ., . ., , ~
nteo:hangeable 17:1, 6i 19:23i 54:5
19:17, 25i 128;6i involving 23;17i
3o;7 43;20; 61;5; 73:8;
nterest 10;19i 20;1, 77:9i 117;15; 125;14i
i 50;15i 52;10i67;2Si 127;12i 130;20i
8;18i 98;25; 116;19i 131;13
17:11; 138:S, 11, 12, Ireland 82;9
4, 15, 18; 139;17, 19, . itated l 1-20
li 141;14, 16; nr 1 ·
46;14i 149;11; 155:4, isSUI;! 14;21; 61;18,
i, 159;10, 13i 160;5, 19; 78;15; 81:7; 85;15;
; 169;11i 170;5i 91;16; 100;6; 182;4
71:2; 172;8 Issued 60;10;68;4;

Smith Bernal Rep.(0171-404 1400) Min-U-Script® (6) fundamental - issued



.1v.uu .n.LUcu .a.,vuvvan v.
Shell UKLtd

·-, . ._
Day3

June 17, 1999

92;14, 18i 103;14i larg~st 129;18 77;19i 146;3i 149;9; 169:2, 5, 16, 20, 24i
122;24; 123;9, 16, 2Si last 4;1; 15;14i 19;1; 150;21i 156;17i 170;3, 1 i, 171;4, 7, 9,
132;21i 142;5i 152;25i 30;6; 32;20i 36;8, 10, 167;18 19, 23i 172;3i 173;10,
153;7, 11, 24; 154;12; 13; 43;11, 21;44;1, 7; lea~ 83;24; 98;3; 16; 176;6; 177;13;
156;16; 157;1; 160;15, 47;23, 24; 48:9; 49;2; 185;3 178;11, 13, 18, 22;
20; 174;24; 179;16; 55;7; 56;12, 13; 57;16; ~ 13;21; 38;3;40;14; 179;1, 2, 18i 180;10i
180;2; 184;6, 9, 11, 14, 58;21; 94;16; 96;4; 60;5; 61;21; 68;10, 16, 181;11; 182;4, 13, 19,
25; 185;2 112;10, 12; 118;1 S; 25i 70;17i 7l;l, 20i 25; 183;25

135;2; 143;1; 161;24; 75;5;77;7; l36;2; letters 24;22;36;1;K 113;19; 114;24 149;11 s6;13, 16; 69:21;11:1;
lasted 174;25 left 39;23i 49;l l; 85;22i 86;6; 88;20, 22;
later 30;14; 32;10; 53;24; 57;24; 89;24; 122;10; 140;9, 14;

~p 48;7; 58;7; 43;5;45;7; 56:7; 164;22; 165;13; 176;6; 147;7; 149;5, 6,9i
72;10; 128;24; 132;19 87;24; 88;19; 116;25; 184;4 150;22; 151;2, 18, 21;
~t21;12;83;8;88;5 147;17;155;23;157;8; legal4;2,18;54;3;

152:18,21
K;erkstroter 88;5 163;8; 167;7; 182;4, 55;3; 82;2; 89;12; ~~1_1_21:24
key 22;20 B 90:22; 91:11; 96;21; hab1ht~s 108;3
kind 65·25· 74·3· latest 68;2; 89;12; 99;15; 105;12 liable 99;4

J 104;3i 1'i9:4; 134;18; 90;21 Legally 92;11 liais;e 116;1
177;20,21; 183;9 launch 75;2;77;21 length 17;8;85;9; lib;el 82:11, 12;95:17
King 15:2; l6;l6, 20; launched 7:21; 8;9, 153:19; 171;22; Library 8;8, 12;

J80;9;86;18;87;1 17;2,17;18;6,7,8,9; 14,18;12;17;75;21, 177;14 10;11,15
January 166;16 19;7, 8; 21;1; 24;24; 24i 77;18 lent 64;5 lic;encing 163;24
[argon-wise 128;10 25;3, 6, 10, 24; 26;21; law 76:6; 79;l3, 18, 19 less;er 114;17 liJ:~nsing 163;19
Jarworth 121;22 27;17; 28;13; 30;25; la~r 128;21; letter 1;20; 5;6, 7, 12, Ii~ 83;4

nnings 7;17; 81;23 32:6i ~3:~8i ~4;~; . rsr.ia 18, 21; 6;1, 2, 4, 8, 11; likely 77;20; 80;23;
11125_24_ 27.13 35,11136,13138,251 la~rs 14;16; 43;19 7:2, 9, 11, 14; 8;16; 166-4: ·. 1 ' 39;8,16,23;40;16; lay149;8 12;11;15;12;17;22; . .'. .

Job 36,21 42;23, 24, 24; 51:3, 14, . . 19-3· 20·9· 21 ·24 25· llmitation 88,25. 6 laying 54,25 , 1 , 1 , , 1 L' . edJog ;12;39:14;42;12 24;52;2;53:2,4; · 22.2 7 11 l4 18. 1mitl 5;13;105;3
J·ogged 42;15 6o;19; 64;24; 66;11; Laz.enby 7:22; 15;17• 23'.2' 4' 5 i 1 i3 ~9 Limited's 124;11

6 ·6· . . .. 19;16;2;17;24;19;22; ''' • ' ' ,JOHN1;3;6;14;7:17; 7, 1120,9,151122,21 . . . . 25;24;1,7,10,11,15, line17;23;64;21;137·17· 139·6- 140·1 20,211 28,6, 7,141 68;20,25;9;1,10,18; 6- '6_1. · 1_. ', 29:18,22;30;14,20; 18,22;25;2,2, ,10, 68;21;69;22
10;1,8;11;3,5,9,16; ,14 ,151147,5, 31·9 19 23·34·11· 12,13;26;1,20;27;4, lines44·1 8·46-221·

. . . . 148;8, 15; 150;11; · ' ' 1 ' 1 6 · · ' ' ' ' '12.7,13,1,11,20,23, .. 68· 35;14;37;14,19; 12,1 ,17,22,28,12, 183;6
14·11·63·9·66·17• 154-2211 .l0,l9, 24·29·2 8 8 15·• 1 ' 1 ' 1 . 6 . 6 4· 38;17;40;7, 22;41;23; 1 ' ' ' ' 1 link 16;8
74;12,15,23;81;22; 251~ 9_,2,1~,l ,2 1 52;22;54;24;55;14; 30;12,14,24,25;31;7,
94;11,16;96;3,4; 170,12,_17~.2. ' 59;2,6;67;22;69;17; 9,20;34;11;35;14;
106;8; 109;11; 110:9, kn~w 6.13, 12.23, 70.2. 73.9. 115;8 12. 37:11, 16, 17, 19;
16 17:20;35:19;39:19; 116.~s-'i{7.13 is·

1 38;12,19;40:14,19,
joined 8;21; 9:1 s, 16; 46;2~; 4~;1~; 5~:3,_ 5, 133;4, i 1, 23; 135:10; 23; 41:12, 13, 17, 18,
11:9; 13:23 7, ~o_, 5s_.1_s, 13_,24_, 136:25; 139:15; 19, 25; 42:7, 8, 11, 11;
joining 74;12, 24; 79·~1 ~7·91_14~·141. 143;12i 144:5, io, 43:5, 8, 11, l 5, 17, l7,
119:l3i 128;2 148,3,_159,24, 170,17 147;15i 148;l3i 22, 25i 44;8, 10, 10,
joint59;14;100;17; kn~~•ng~o;~o; . 150;10,24i152;17i 12,21i4~A,_5i46:2,4,
119;10i 120;8; 122;17, 73·221141.13, 176•18, 155:16, 19; 156:19, 5, ~ l, ~4147·2, ~· l~,.
17;125;14i127;9; 18 22i157;9i158;8,15i 24148·7•18,20149•11
-1,0.25.131.12 knowliedg~ 31;12; iso.i7; isr.is, 50:18; 52:13i 53;7, 8,
- • I • 37·22· 38·24• 44•4 16- 162·13 19 25· 16, 20, 23; 54;1, 2, 12,ntly 47·12 · 1 ' 1 • ' 1 , , , 1

l_ . • 45;2; 59;11; 183;20, 164;23i 165;9, 22; 19, 22; 55;1, 8, 15, 18,
dones 117;5,8 22 166;24; 168;2li 24i 56:1,6, 15, 21;
doseph 99:9 known 94;2; 126;16, 169;21, 25; 170;22; 58;6, 7, 9, 10, 13, 15,
journals 77:25; 80;13 20; 132:10, 13; 148;1; 173;12; 175;22i 176;7, 16, 22, 25i 59:l8, 24i
J·udg.. 58·5 149·4 8· 150-23· 13· 177-19· 178·18 63:Bi67:9, 18;70;9;,._ • ' ' 1 ' I I ' I ' ' 75·1 4·81•24•82•8
July 6;l4, l6; 24;l, 7, 178;14 19; 181;19; 182;16; 15• 18.

1
83,i. ;4_12:

11,15,23;25:6,18; knowslll:17;112:8; 183:20 85'.8 ~o 20'.87'.15'.
26;21; 28;13; 30;25; 176;14, 15, 20 Laz.enby's 15;1; 88;3: 21; 90;2; 93:;7;
31;1; 41;25;49;14; 54;19; 55;18; 58;16, 97;8, 9i 98;19i 99;6, 8,
73:25;74:6i75:11,19; L 22;138:1;141:8; 11 23 25.100.20.
78;2i86;19i99:li 170;Si 173;20i 174:1; lOI·lS 1;. 102"4·'
100:14; 140;10; 148;2i 177;9; 18l;l7 103'.7 1' 3· io4·5' 6·

f t \ , ' \
149;5i 150;23i 152;18; labour 91:23 lead 88;15i 133:7 109;2, 8, 22, 23i 110;4;
161:2i 169;17, 20i LADDIE 2;1, 4, 8, 15; lead-in 148;25 112;2; 113:1, io,
170;12i 179:1, 2i 6;21i 26:8, 13, 17i leading 9:19i l l;l2, 121;2; 122;9, 22i
180;10; 182;19; 32;24; 47:3i83;20, 23; 22, 23; 14;6; 74;14 124;5, 8, 13, 18;
183;21 92:14, 18; 103;14; l~afl~ts 73;2, 18 130;22; 131:li 133:2,
dune i.r, 19:4i 23:3, 122;24; 123;9, 16, 25; 13i 137;10, 17i
11;25;15i70;24i 132:21; 142:5; 152;25; learn 19;6,8 14S;lli 146:23;
76;18i 86;19; 110;19; 153;7, 11, 24i 154:12i learned 26;2, 4;47;l; 147:19i 148:1, 2i
113;5; 145;21; 146;8i 156;16; 157:li 160;15, 52:25; 169;4; 179:7i 150;13i 158;18, 23;
173:li 185;6 20; 174:24; 179;16i 181;7 159;6,8, 12, 16, 17i
JUSTICE 2;1, 4,8, 15i 180:2; 184;6, 9, 11, 14, learnt 53:3, 4 160;8, 18, 21, 24;
6;21i 26:8, 13, 17i 25i 185;2 Least 18:10; 33:20; 161;1, 1, 7, 8i 162:3, 9,
32:24i 47:3i 83;20, 23i large 114:9 38;10; 55:17; 67;22i 14, 16; 16S:3i 168; 10;

79;7, 21i 80;6i 81;9i
86;10i 87;5, 18i 88;4;
90; 18i 95:2; 96;22i
104;25i 119;16, 18,
20; 125;25; 126;17;
128;5i 130;4, 24
issuing 60;7; 61;20,
20;68;11, 17;69;1i
70;18i 71;2, 21
~m 23;2, ir.zs,
24;10; 30;12i 31;6i
37;17; 41;12, 17, 18,
19, 20i 43;5; 45;5;
53;7, 16; 60;4; 81;4,
16, 22, 24i 91;23i
131;7i 139;4, 13
~ms 84;18

list 24;22; 109;10
listen 26;18;33:2;
37;10, 14
listened 33:20; 38;2i
16o:23
listing 60;2
lists 131;8
litigant 95;14
litigation 6;18; 34;23i
59;22i 79;12, 23i
80;20i 81;18i 82;14i
83;25; 86; 17, 21i
88;13i 100;16i 109;16,
20; 11 i.i, 113:25;
142;11
little 33;14i35;12, 15;
l 11;19i 139;21i 181;6;
184:4, 15
lives 36;3,4
lodg;ed 70;21; 72:3i
91;3
long 5:7i 19:19i
28;22; 46;5i 112;20,
22, 24; 115;3; 121 ;20;
135:2i 136;13; 145;5;
159:li 161;24; 162;22;
173;10, 15; 174;24;
184:12, 17
long-term 150;6i
155;6, 7, 10, i r,
167;15; 179;19
longer 101;22;
103;11i 145:8i 184;6,
7
look 7;14i 8;2i 10;3;
13;18; 14:4i 25;2Si

29;12i 41;12, 19i
43;1 Si 48;18, 2Si
52;14, 14i 53;18, 20i
62;24i 64;20i 77;12i
81;4; 83;19; 84;10;
100;9i 102;25; 103;20,
22i 104;3; 106;23i
109;6, 22i 110;5i
118;12i 119;10i 122;Si
127;25i 131;25i 132;6i
134;5i 143;20; 145;23i
157;13; 169;4; 175;25;
177;6
looked 3:5i 14;3, 9;
16;24i 26;24i 27;3, l3i
53;8, 12i 113;1i
122;10; 125;21;
131;17i 173;24i
177;13
looking 25;12, 21i
26;12; 27;7; 37;16;
56;13i 58;16i 66;24i
67;15, 20i 103;8;
106;25i 139;10; 143;1;
154;6; 173;21
Lord 2;9; 6:25i 10;10;
12;6; 25;10i 26;2;
29;4i 42;16i 51;17;
58;5i 66;4; 75;12i
83;21i 111;25i 123;8i
127;20i 151;12i 157;4;
179;15i 180;4; 183;4,
16; 184;3, 7
Lordship 26;5, 6, 11,
12, 15; 32;23i 103;17i
132:23i 156;24i
179;12i181;5
Lordship's 2:11
loss;es 90; 13
lost 90;17
lot 3:18i 25;22i 41:9i
103:Si 149;25i 151;16;
163;2, 4
lots 76;18i 78:3;
130;20i 142;22
lotteries 63;14; 64:5i
119;6
Lottery 63;2; 65;20
Loyalty 5;16; 14;23i
15;11, 21; 17;6; 23;22;
24;8; 30;4; 49;19;
52;3, 11; 55:9; 56;3,
11, 20i 57;7, 17; 59;7,
11; 60;5, 11, 19, 21,
23; 61;21; 64;24;
67;24; 70;14; 77;8, 16,
22; 90:24; 94;21;
113:7; 119:24; 135:14,
17, 23; 136;15i
138;25i 139:lli
144;20i 146;15;
149;15i 151;15i 152:2i
155:7i 156;13; 157:23i
158;1,2li 159:12i
162;21i 164;6; 165;14,
23i 166;3, 6i 167;2, 16,
18i 169;12; 171;13i
176;16i 177:17;
179;20; 183;4, 10
loyalty-building
150;6
Ltd 78;12, 15i94:17;
96;5
Lucky 163;18

Smith BernalRep.(0171~404 1400) Min-U-Script® (7) issuing - Lucky



.,--- ................... -- - --- ,. ............
Shell UK.Ltd

vay:)
June 17, 1999

luk.e 148;19, 20 Marketing's 15;20i means 18;10i85;10i 24;25i 25;11i 28;6; 20; 124;11, 15i must 13;4i 17;11i
Luncheon 92;20 23;11, 25i 24;10i 144;8; 168;10 31;10i 37;20i 41;16i 125;10, 11, 13, 16i 18;19i 19;15, 16; 20;5;

lying 1:15 29;16i 41;25i 58;9 meant 44;25i 45;1 42;23i 44;6; 71;15; 126;16, 20; 127;7, 12; 39;21i 42;8, 18; 70;11;
Mark.eting/Sh~II meantime 86;21; 72;8, 17, 21;74;11; 128;5, 19, 23; 130;2, 3, 84;2; 97;17; 100;21;

M 1120;21 98;19 103;12i 104;4; 124;21; 19; 131;12, 19, 24; 112;2i 116;16i 153;2;
Match 44;18, 19; 130;17; 136;7, 9; 132;10, 13; 148;23; 156;17; 166;10, 11,

47;25i 50;15, 15, 17,
meanwhile 77;18 137;19, 20; 144;12; 163;17 11; 178;3

MSJ:k~ll 126;10 17i 68;9, 20, 24; 70;2,
rrechanjes 66;19 154;20, 23; 158;21; mon~s99;3 mutually 120;21

Magazine 25;18; 17;71;1, 7, 16, 19; media 81;7; 88;7; 161;9; 163;16i 164;6; monitor 78;2 myself 8;20i 9; 18;
27;9; 77;21i 88;15 76;17, 23; 119;19; 100;15 170;7; 171;23i 172;2, mono 166;20 10;7; 19;12; 99;13
magazines 80;17; 130;10; 134;14 mediation 82;23i 15, 23; 173:16i 178;19 month 13;17
82;11 matx:hing 76;20, 24; 85;21; 101;16 mentions 144:18, 18 months 28;8i 87;7; I N
mail 114;22; 116;3 77;5i 118;20; 120;1; ~t 59;21; 133;14; tknzi.es 6; l 4i 8;9, 20, 153;5
main 56;15;60;2; 128;20; 130;4, 19 160;11 25; 9;1, 10, 18i 10;1, 8, Moody 81;23; 85;17i
88;14; 121;3; 144;22; material 26;24; 27:3; meeting 15;18i30;6, 11, l3i 11;3, 5, 9, 16; 87;16 n 77;13

147;ll; 156;4, io, 73;12, 16, 18, 21; 74;2i io, 31;5; 41;21; 42;4; 12:7i ~3;1.' 11, 20, 23; Moody-Stuart 93;17; name 16;1; 18;14, 24;
172;1i 174;18 75;10i 84;8, 21i 86;5; 63;12; 70;20, 22, 23; 14,111 74,12, 15, 24 98;20i 104;5 33;8i 42:21; 52;21;
mainly 55;2; 137;23 89:11; 9~:5; ~7;24i 72;1; 76;18; 133;7, 9, me~ly 153;14 more 4;8; 7;19; 9;9, 63'.9'. 73?8'. 84;12;
maintained 85;10; 98.4, 1_11 !04.16, 17 10, 24; 134;25; 135;6, merit 146;19 16, 20; 10;7; 11;16; 93.31117,81137;8
86;2 matenality181;23; 8,8;136;7,10;139;24; merits%;l9 21;6;26;9;33;21; named16;7;110;2,3.;

. t . . 182;2 140;15; 141;11; 142;1i t 2919 22 l 612 37·6-44·5·45·3 22· 143;25i 145;25main a1mng 175;17 . . . me ; , ; 1 ; ; · 1 · 1 · , 1

. materially 75;19 143.9, 12, 17, 18, 135.7. 160.13 50·4 14 25; 59·17; names 39;6
maJOr9;23;63;20i • 1 144·16 23·147-11· • 1 · 6 ·' 6, 6, f I6S;l016;69;1.75;13. matenas3;22 : , '. : '. method47;20.54_10 o.io, 2;17; 3;12, nauona 9;19i15;1;

129.20. 150.1. ~56.1;. matter 10;21; 16;20;
148,18, 201 150,241 . . 1 ' 17i 68;2; 72;19; 77;19; 74;17; 81;7; 88;17;

166;241 • i • i 20;1,4, 14;21;9; 151:18; 15_2;14'. 15; . m~d-way 13~.22 86;7; 1C8;23; 115;2; 93;19; 110;17; 129;22;
. . . 26;14i28;25i46;l7; 156,3,4,91157,9,10; midway162,5 153;17;167;11; 133;5

1~s 94,141134.7 49;12; 68;2;71;1; 158;7, 10, 13; 160;1, 3, might 1;23; 6;7; 11;4; 172;11, 19; 173;13; nature 20;6i84;7, 20i
:naking 7;21i 17;17, zs.n, 82;2oi 88;24i 14; 161;9, 14, 22, 23, 26;2, 5; 27;23i61;13i 184;4 104;7 ·
21; 38;20i 40;1 li 9Z;l5; 101;2i 102;19i 24i 162;2i 167;22; 106;20, 21i 110;17i morning 9;25i 45;5; nd 55;16
43;12i 51;7i 67;13, 19; 111;13; 113;22i 171;10i 172:li 173;12; 119:19, 20i 122;3i 46;6, 7i 48;8i 52;14i nearly 87.7
69;5i81;11i102;22i 117;16il55;17i156;2i 174;1,19,21,22,24i 130;10;145;4,7i 53;7;54;22;58;7i : '. .
103;5i 111;6; 152;12, 160;16 176;10; 178;5, 6, 11, 147:17; 152;3; 155;24i 59;24; 85:9; 88;16; necessarily 84,18
17i 167;17i 174;22 matters 4;19.42:3· 13i 179;13, 17i 180;8, 165;10i 174;16i 177;l4i 185;3 necessary 49;8;
man 45;14; 155;10 58;19i 78;23i ~4;13~ 18; 181;2, 20; 182;16, 184;24 most 4;5; 42;19, 21; 56;17i 101;25i 130;5
management 60;12i 85;7i 88;18i 89;19i 18• 25i 183;l, 3i 184;l, Mike 16;21, 23; 32;6; 58;16i 94;20, 23i n~41:4i 54;14i
135;20i 163;9 108:9i 135;14; 154;17, 2 . 33;4, 7, 23i 34;21i 38;4 114;23i 123;15; 130;1; 57;l8i 62;13, l6, 20;
Manager 15;2; 24;18; 19; 156;7; 164;15; ~tmgs 63;1li mild 155;4; 172;8 136;18; 139;20; 132;l9, 21; 138;l6;
73;9; 110;18; 133;5 174;5, 9; 176;11; 142;3; 168;24i 180;20 Miles 48;6; 67;13i 156;20 139:14; 157;12;
managers78;24 178;7,25;179;3,8 Mega44;18,19; 73:4 mov,e61;10i117:16; 183·19•22

.
117

.
9

may4:l7 17.7.8. 47;25;50;14,15,16, .11• _ 108_16 138;15.156;25 n~ed13:24;142;11managing • , 1 , 1 17.68.9 20 24.70.2 m1 ions . 1 .

man®st138:18 9;20i12;2;15;10,18; '. '. ,6' i.', mind2;11;27;23; moved156:14 n~s_5.9
u ~riptl20·57· 20;8;22;16i29;17,22i 1~171,1, ,15,181 29·9·38·1118·44·9· moving121·24· negot1ate176:1,19;man s , , 1 30 12 20 4 6 7 ·17 22i 128·11 • 1 , , 1 , 1 - • 1

134-6-142·15 25· ; ' '2 ;3l: i . ' ' 48·6· 55·6 13· 59-15· 142·7 177:25• 1 · ' 1 45·8·47·12 18·48·1 Megamatx:h 14·22· · ' ' ' 1 • 1 ' .173·20· 174·1 , ' , ' ' , ' , i 61·12•71•13· 126-7· Mrs 35-23 n.egot1ated 164;4' 1 ' 10·53·24·54·7·70·20· 15·7 9-29-21·30·1· ' 1 ' 1 '1 · ..
many 16;8i29;12; 71;4,s, 1i22;~0;l9',1 31;11,~4;34;12/ 1

129'.5; 145;23;152;8; much 4;3;6;24; n,e~ot1at1ons 1;16
35;25i 36;15; 48;5; 22; 88;21; 94;5; 37;21; 111;18; 119;22, 1~7·24 18;13; 29;14i 54;2; neither 2;22
77:2;153;15 101;23il05;18i 23;122;18;127;6,6, m~nds2;2 60;9i62;17i73;18; new82;15i92;14;
_ m:h5;13;6;17; 110;19,22i113;5,8; 10,10;128;16,23; mmel04;13 81;18;116;4;139:19; 118;14;125;10,16;

21, 25; 8;2, 17; 115;21; 116;2, 6; 129;11, 24i 130;6, 17, minute 52;6 140;25; 141;1;145;9; 128;19
12;12, 18; 13;6, 9i 117;12; 118;8; 119;13; 20; 131;20, 22, 24; minutes 17;12; 165;25; l67;l; l68; l6; news 73;2, 17; 77;21;
37;12;44;10, 12; 123;19; 125;22i - 134;12, 18; 135;19; 136;16, 17, 20; 145;3, l7l;22i 184;6, 7; 91;21
72;12;74;10;75:3; 126:15;127;23;128;2; 136;23;137;14; 5,7,8;156;14,18; 185? newspaper73;2;
77;18, 21; 82;13; 129;8i 132;9i 133;7, 9, 139;20i 141;15i 159;5; 162;24i 184;13 multi 59:6, 11; 60;15; 88;17; 119;21; 125;15;
111;21; 122;22i 124;6; 10, 20, 24, 25; 134;25; 142;23; 143;25; misfi~ 170;13 67;12; 69;18, 23;70;5, 131;13
130;23; 131;2 142;23; 144;15; 145;4, 144;18, 23; 145:25; . take 55.4 13 newspapers 93:19
mark 41;16;81;23; 12; 150;8, l3i 151;18, 148;12, 23; 149;24; m~s _ n 4 rnuttl-retailer 6;15 next 48.19. 69.14.
87;15;93;17; 104;5 20, 21; 152;1, 5, 7i 150:2; l55:9; l56;1l; m~suse 12:1_ multibrand 1;8; 5;15; 7o;l6; 72;7; 94;4,1;
marker 44;3; 50;20 154;1, 3, 5, 8, 22; 175,16 m~sused 89,10 23;16; 76;13; 113;7; 97:7; 98;15, 22; 99:8;
mark.et 50:12 159:9; 160;3i 161;10; members 61;13, 15i mix-up 39;5 135;14, 17i 136;1, 15i 100;22; 121;2; 122:o;
Mark.etin 7·18· 16-6- 169;5, 22i 173:li 76:19; 93;13 MM 120;12 145;19; 146;15; 166;16· 184;9
23·2 6 16~24·1~- , i 175;22;178;5,18,22; memory6;12;21;14; Mobi1152;4 149;15;158;1,14; night~2-20
'.'.' ..' _' .' 179;6,8,11,11,11; 36;18;39;15i41;7; ..... 159;18;169:lli ·. '

30:51 31.~13~·181. 180;8, 18; 181;6,9, 13; 42;12, 15; 121;6; ~~~t ~1·~1 ~1,~1. 111;12; 172:15; nine 64:2
41.13, 23145,6, 7, 184;14 131 ·7· 136-13· 151 ·11 8,7, 49,5162,9167,3, 173·14· 176-16· Nintendo 3;14, 20,
64:22;65;15;77;14, b '1 ' 1 ' '74:4,5;l17;l8; ' ' ' 1 21•55·21·56-9·57·25'
16,17;78;4,4,22; may .e71;7 13;153;17;155;20 132;24;134;6;165;17; 177;17;183;3,9 '. : '.. • '. · 1

81:8;88;1,8,14;89;7, M~Mahon 2;18,21; mental 167;21 177;8 multimillio_n 89;7; 5~·12191.~1~·
15

11,13;90;4,9,22; 114:21;117;1,2; mention 15;10; Money47;15,15; 91;14 N1ntendos4,7 ..
91;5, 13, 14, 22; 94;17; 184:18, 22 24;22; 28;7; 71;18i 54;4, 13; 55;2, 22; multiparty 8;19, 21; nobody 18;I4; 114·71
96;5;99;13;105;3; mean3:24;4;17; 86;13;111;2;127;13, 56;9,16;57;15;58;2; 11:9;13:12,22;14;4; l83;2 .
109:11; 110:10, 15; 61:1, 6, 7;83;15i 20; 137;17; 154:24; 59:3, 9, 14; 67:25i 15:lOi 17:19i 52;4, 7i non-J:ompet1ng
124;11; 126;24; 102;17i 108;20i 111;8i 157;7i 174;17 68:2i 69;18, 23i 91:12; 165:23; 166;16, 23i 119;14i 128;3
129;16i 133;15i 138;14i 149;19 mentioned 2;22i 113:14; 118:14, 19, 179;19 non~ompetitiv,e
157:16; 183;12 meaning 118:2 13;1; 18;14i 19:13i 19i 119;16; 122:13, multiples 11:12 129:21

SmithBernal Rep.(0171-404 1400) Min-U-Script® (8) luke ~ non-competitive



., ---- ...~- -- - --- ,.~·
Shell UKLtd

uay:,
June 17, 1999

128;24i 131;9i 141;18i 112;21, 24, 25i paragraphs 56;12i per 41;8i 81;24i
169;6i 173;17 123;19i 132;24i 83;13 110;14i 111;22i 122·9·

· 4 6 ' 1
normally 61;10i occasion 41;8i operated 2;13;73;17 139:l0i 15 ; i 156;20, pardon 132;19i 130:5i 145;21i 146;8
142;3 44;20i 50;4 op;erating 60;6i 20i 163;2, 4i 165;3i 134;1i 140;18 p;en:;eiv;e 9;8i 183;l9
North 59;3 occasionally 26;4 74;15i82;4i 129;21 166;18i 171;18i l72;6i part7;6i 15;6, 14i 22 '
N h

. . 177·24 4 · dort ern 82;9 occasions 153;11i operation 9;11i • . 22:lli 52;11i 55;2 i pen:.e•~ 13;25i
not-too-distant 177;3il79;14 10;20i61;15 ov;erdoingl56;24 56;1,15i90;20i 139;15
166;19 · occurrence 129;16 operations 77;17 overseas 163;l7i 104;19i 109;15i 113;7i perception 141;8
note 43;2li 45;10i October 22;22i operators 94; 1 176;6 . 118;15i l19;9i 163; l3i perhaps 7;9i 43;6i
47;24i 77;17i 94;1i 24;19i 55;17i 122;4i opinion 13;22i overwhelming 69:l9 176?5_i 178;4i 183;l9 121;8i 131;25
ioo.n, 119;18, 19i 146;16; 169;13 121;21 own 6;13, 15i 10;23i particjpants 60;8 period 28;21i 58;24i
125;1i 130;9, i i, off 4;19;7;15i 27;7i opportunities rzo.i, 11:1~i l~;l~i 1?9i participating 14;21i 83;11i 85;23i 107;20;
144;10, l3i 174:li 44;2i 80;23i 92;7i 133;15 18,71 38,241 50.7i 129;22i 130;12i 168;2 112;24i 121;19i
175;25i 176;9 111;18i 180;7 opportunity 57;l0i ~~;;;: ;!;;~: i:t~o- particular 34;2i 45;8, 166:l ~ .
noted146;14;169;11; o~nding98;11 58;20i99;20i123;23i 139;8;140;lSi152;1~ 11~4.8;2'.10i49;6i _ . pe_r~us~1ble79;13i
174;6 o~r120;12 133;14 156;29·167·318 85,6188,8,18i100,251 80,11~2,11
notes 20;18, 23, 25i o~r;ed 22;14 opposed 152;10 '

1
• ' 102:2i 137;11i 139;13i p;er~it 32;23i 99;20

30;5i 42;3i 43;4i offerln 24.1 option 25;8i 27;2o, p 183-: p;ern1ckety 181;6
70;20, 22;71;24, 25i g · 24i 29;8i 60;l4i 6l;3i particularly 76;13i p;erpetuity 126;20;
119;16; 120;5, 7i off~and 7;8 70;17i 7l;li 100;25i ------- 100;~2i 141;2, 9 132;13
125;12; 128;5i 130;6; Office 4;4i 106;15i 127;14; 128;2li page 3;3, 11, 17i parties 40;8i 61;18i person 25;25i 34;15i
142;1, 3, 12, 15; 135;7i 161;22 134;11i 136;5, 7i 14;18i 15;23i 23;3; IOO;l8i 125;l9 108;1; 114;3; 123;16
143;12, 15, 19i offic.es 65;4, 13; 66;2i 137;1, 3, 19; 138;6, 9i 24;20; 29;15; 30;6i partly 21;25, 25 parspectlve 140;24i
174;21, 22i 175;21, 22 114;5 140;12i 146;24i 147;4i 37;16; 38;4, 9i 42;12i partner 60;24i 67;12i 173;4, 9; 177;7, 7, 9
,,otic;e 13;19i 24;21i Often 10;8;44;18i 148;13; 151;24i 157;5i 43;7; 45;24i 46;1i 69;18, 23;70;5, 14; P;eter 117;5, 8--.__ ;:2 7~;3i 181;6 1~;17;_ 16~;8, ~2, 14, 47'.4'. 48'.19'. 52:14'. 81;17 petrol 8l;S; rso.ro,
,1otic;ed 38;16 011120;21i 176;23; 18,169,161170,8, 15, 53.6159,25162,241 partners 8;20; 12;1; 134·19
no~

1125
.
11 177.4 18,23;177;2;179;19; 64;20;67;9,10,18,18, 16.8.31.11 25.37.21. •
' OK'86;8 180;18 19, 20;72;10, 11, 16, 60;6: 12: 14\61\, 25/ ph_on;ed ~2;1~, 1~,16;

options 60;9 21i 76;1, 9, 10; 77;12; 62·5· 82·3· 130·7· 39.20, 211158,101
o6nce 39;6, 7; 103;15, order 41 ·4· 124·2 78;8i 83;20, 21i84;10i 143·~5- 145·18 ~5 160;16
1 i 141;1i 177;1 ·. · ' · 87;14i 88;10, lli89;2, · 1 .' ' photograph 80;15i
on;e 1;14, 25i 3;6, 7i ordina_ry 1_7;20 2, 4, 5, 5i 90;8i 91;21, partnership 77;22 91;25
8;24i 9;2, 16i 14;22; Organisation 93;2, 22, 22, 24i 92;24i 94;8, party 9;16i 6l;l6, 17i photographs 89;24
19;13i 33;20, 2li 34;1, ll, l4 io, 95;22i 97;7, 7i 83;25i l09;2, 12i ick 87·12 23
2i35;21i36;14i37;6, Orick63;9i66;18 98;15,15,22,22i99;8i 152;5 P_: ki d'85.'258, 9i39;11i41;7i original 47;21 100;3i 101;7i 107;7, pass 14;16 P~ e ·
45;22i46;6, 7i 48;5, Originality 67;11 13i 108;10, io, 110;6i passed i i.i. 54;1 P~~e 44;22i 110;25

. . . 19'. 49;4i ~0;~i 5~;1~i Originally 16;25; 114;12i 117;20, 22i passing 44;22 p~;e~ 4?;14;_5~;8,
nuanc;e45.21148.16 56,23,25,60,20163.3, 35

_1_168_24 118;7,7,15i119;10i ast22.1.59.9. 16,79,12,130.4,
number2;6i15;24; 5,12,15,21i64;14, '.: .' 120;4,15,15;121;2,9, ro .1 '1 '1 148;25
16;11i22;2li31;6i 25i69;6i70;1;72;19, onginating39:u 12il22;6,6il24;17i 5· 5 Pinnell's77;15
42;13, 19, 21i 51;15i 20i 77;19i 82;20, 20i otherwise 54;17i 125;2, l3i 126;8, 23; Patent 4;4 pm:hing 133;13
52;18; 53;1, 9i93;18, 85:7i 86:7, ~i 88;23; 147;20i 149;24 127;25i 128;24i 129;5, patents_ 4;11 place 27;24i 54;15i
18i 107;7i 114;9i 91.6,24,93.9, 10, 14i ought 13;2i 103;24 12i 130;16i 131;8i path 50.24 62;12.%;20.99;5-
126;18i 153;11 96;11i 103;23i 105;24i ours 126;15i 132;9i 132:25i 133;17i 134;7, Paul 15;2i 16;16i 132.24.133.~0. 1;5.4.
numbered 58;8i 106:17: 108:21i . 139;9 11, 16i 141;18, 22, 24i 18;8, 9; 19;8;42;24i 142;21: 21; 15/6i ·

1

,'17;12 113:22'.123:2'.15,. out8;12;IO;ll,l5i 142;7,25;143;1,20i 60;19;64;24i120;8,9, 161;14,20i167;25i
~ ------ 128,~1, 1~0,511~1.3, 13;2i 14;15i 20;13i 145;11, 24i 157;14i 13, 15i 122;2i 137;17; 169;2; 173;6i 179;17;

8, 1?, _136,~4, ~01 . 21;6i 25;19, 20i 36;20; 169;5, 6, 7i 171;5i 139:6i 140;1, 6i 183;2
146,3,147,121149,6, 43.6-51.21 25.54.3. 173;17i175;3i177;15 146;15i147;5i148;8, I ;edI00·8

------- 9i 150;5i157;23i 55'.4\8'.7.62-~5. • 1 pages94;10i114;15i 15i150;11i154;22i p~ ·
oath 84;2i 151;6 166:17: 171:22! 74;4: 25; 78;1; 86;6i 149;18 168;19, 25i 169;2, 12, pla~n 68;7, ~

2
i
165

;7

obj~t2·9·86·4·98·3 175•151176•211 89"14·90·19·102·7· paid9I-I0·96·10· 16,24i170;12 plainlY124·18
ob~tio·n1

88.~~- · 179;21•21i180;7,7 116;16i126;~7i •
1

99;3il63;2Si165;~0i Pause59;19il09;25 plaintiff91;6i114;4

99;20 · 1 on.esl0;8i73;6 135;25il36;14,17i 183;12 Pausing15;3i72;10 planning73;24
obj!cti~41;5i62;22i on_ly ~;l~i8;_24i_ . 138:21i 139;6,8i painfully 55;2 pay 120;18; 126;13i plans 75;lli 164;5i
66

_
1
6-
67

_
1

11.16, 12,131 28,81 160,20, 21i 180;9 papers 26-22. 90.13 132.7. 164.11 167;18
' 1 ' 30•19· 35·20• 40•19' ' I ' ' ' I 'Qbligations 97·18i 52:3. 54.14. ~.20.

1 outcome 39;l5 16i 91;3i 121;8i 124;2 paying 91;10i 164;17 play 16;7i 32;18i
101;20i 102;6 • 60;1~ 9S;23i 102;~0i outlet l19;20 paragraph 14;18i payments 164;8, 9 51:l8 . .
obliquely 25;11 l l4;3i l16;l3i 123;16i outlets 9;9, 21i 130;7 15;3, 13; 38;13i 40;1, Peacock 35;23 played 33,11, 15,
observation 139·18 127;13i 147;20i outline 124;25i 125;5, 22i 43;3, 21i44;12i pen 142;7 34;27i 50;5

b
. ' 149·11 12· 156·18· 2li 131;9i 145;19i 45;24i 47;11, 23, 24i d' playing 47;13, zr,

o servattons 99;17i '. ' . 1
6 . · . 1 l46·6 48;9· 49;2· 52;14· pen ing 95;l9i 54·8 10 16124·16 159,5,2511 5,191 . I \ \ 113·16 . ' '

' 170;23i172;14i outlin;ed47;19 54;12,23i55;8i56;14i • . pk:60;18i64;23
observe142;6 173;11.181.11 t t16_

4
_
17

_
25

_ 57;16i58;8,2Ii64;20i p;enult1mate38;9i pleaded181.815
obstacles 51;2 1 ' ou se · 1 • 1 67;20i 68;5, 6, 22i 100;9i 124;17 · . • '

onto 4;19 52;2~ 69;14i 70;16i 72;7, 11, people 2;20, 22;4;2, pleadlnq 179;10i
onwards 102;5, 13i outside 2;15;84;3 16;75;25i 77;12i96;9i 18i 11;8, 17, 21i 12;24i l8l;9.
l03;9 over 6;5i 13;7i 14;1i 100;5, 9, 22i 101;9, i i. 16;20i 19;7, 16i 20;12, pleadings 127:22
open 27;16; 37;11i 15;3i 45;8i 48;1,4, io, ios.n, 107;12i 110;5i 19i 21;10i 42;13, 20, please 3:2, 2, 10;
41;12i 43;15i 48;7i 50;13i 51;4i 54;24i 118;12i 120;17i 121Ai 21, 23i 53;2, 4i 56;19i 5;25i 11;2i 19;20i

. 53;10i54;21i59;18i 60;12i72;24i94;16i 124;17,24i131;10i 109;10i116;20,21i 25;10i29;15i32;23i
obviously 4;11i6;4i l67;10i 84;5i 109;4i %;4i 99;15i 108;3, 4i 134;8i 146;5; 169;9 117;2, i i, 139;1, 3 43;7, 21i 45:5i 52;15i

non-obvious 142;21 119;10i36;21i71;17i
None 19;18 82;7i 151;4i 155;15

November 3;8i
15;19i 41;15, 22i 43;6,
17i 44;1, 8, l i, 47;10i
49;22i 50;1i 110;20,
22i 113;5, 9i 122;2i
157;10, 17i 158;11i
160;14i 161;14i
166;13; 172;2i 173;1i
178;6, 11, 14i 179;9i
181;2i 182;16; 183;1

0

obtain 41;4, Si 115;1
obtained 20;1 li 72;8,
17, 19i80;16,21
obvious 131;20i
142;21

Smith Bernal Rep.(0171-404 1400) Min-U-Script® (9) non-obvious - please



Shell UK Ltd

i3'.9i67:~i7~;}_0i . pound 89;7i91;14 82;20 Promotions rs.i, publications 78;3i quoted 89:25 -
18·16,23190,8192,22, Powerpoints117·5 pri--118·24·130·11 25·181·27·91·45·811· 92·9!4. 94 • 1" 100• 11 • • ' --.- ' 1 ' ' ' ' ' I •
10~·17·~04·24·1 10 pri"Zl!S120;1 48;2,10i49;4i64;4i publicity22;3i R
I 17'.181 20-1' 191·9· PR 85;11 probably 2:6· 9·6· 94;19i 96;14i 110;1, 108;19

• ' I • I • I • 1 18· 111 •2• 113•10·
126-7· 127-17· 128·25· pra.ctical l67;l2 18;5i 33:7i 37;8i 43:li 1 · 1 · 1 publicly 108;15 -
l32;24i 139;14i • 1 pract~~ 14;14 49;18i 50:3i 57;19i !~~;~~~i!~~i~~55;8; published 25;17i r~k 132;19
l46;17i 157;13i 171;5i p~~ing 141;22i 63:Si 65;4, 18, 19i 172;10 23 82;1 li 97;24 raise 71;18i 82;14i
l80;2 145;24 66;2, 12, l3i68;12i prom 'ted 160_4 6 pulled 73;21 131;25
JI.eased 129;16i precise 45;3, 1 Si 7l:6, 15, 23i 80:24i p . '.' purchase 130;5 raised 20;16i 38;18·
141;2 151;3i 165;6 81;3i85;13, 19i90:6i promptin~ 163•3 pure 149;24 70;25i71;20i 111;16·

)'Ural 45
·11 21· 48·9 preclsjon 6-24 91;20i 92;7i 104;6i proper 94.6 124·14· 126-23· i· , 1 , , •· • 108. . . . 1y purpose 35:11 · ' 1 · 1

13 16 predates 47·16- 54·5 ,1, 21112.131 proper 141;4, 5 60-15· 98·4· 99-21 s· 132;15i 135;22·
' • I • l1S·S·l31·9·l37•25• f 6 ' I 'I ' I IJlural"ity 11·20 p~--•..•sors 15·1 • 1 ' 1 ' 1 propor ion 15 ;8 105·5 11· 114·24· 140:l9; 144:20i' ,._,..,,_. ' 142·23· 151•2· 152·1· ' ' I ' I 4 .

alus 24·19·73·3· prefer 153-12 : 1 : ' . : ' proposal i i.rs, 14:4i 144;22i 153;7i 162;18i
1 7

•
14
i
155

:l3i
• I • I • 158,9,9,111162.41 15·9 11•22·21·23•8• 158·24

H;2Si126;14il32;8, pre~rence177;5 175;16,23 2i192~.29.17181 174
;
18

.•. 71...
L 5i 145;20i 146;6 premier 61;19i 73:4i problems 46;19i 25i 30;4, ;, l0i 6'1;3,' pu_rp~s~ 2~;2~i . raisin~ ,11199,20
Jm92;17,19,21; 152:3 116;20 l0i62;6,10,12i67;6i 37:11'.66,~6,84,251 ran9U3
L06;2i 133:lSi 143:lOi premise 55;5 procedure 113-25 76;20, 22, 25, 25i 86.12, 108,19 rangl-:l 60;6, 9
L57:2i 167;10i 174;20; preparation 110;12 proceeded 96-~3 116:6i 117;10i 118;1, pursu~nt 171;19 rare 129;16
185•4 . prepare 78;17i pro~~ing

1
;
8
;
1

18i 119;1, 3, 9i 121;15i pu_rs~ing _57;17i rather 5:7i 58;2i 59;8i
po~h 69.15 112;1

Si
115

;l
5

. 125;4i 129;8, lli 75,231141,9 96;19i 115;20
point 3:6i 4:20; 21;19i proceedlnqs 4;23i 130;18, 25i 131;9; put 1;14i 4;6; 5;21; Raul 77.14
32;18; 33:3; se.n, p~pared 35:l9; 41;3; 32;19i 55:14i 82;2, 13i 133;19, 22i 134;21i 6;1; 8;22i 12;10i 13:4i •
13·12· 46·19· 49·9· 66·15, 25i 84;25i 87:li 84·4i 87·5,· 95·17 19· 136-5 15· 139-22 25· 14·10· 16·14 14 18· Rayner is.is, 24
' I ' I ' I 112·2 115 9 12 ' • ' ' I • ' I ' ' I ' I • ' ' I t--.·12· 58·20· 59-5- • i ; , , l3; 100·8,· 105·11· 108·251· 140·1 4 5 6- 141·3 28·11· 29·18 2s· 41·2· Rayner s 13;16
. I ' I ' I 123•20 141 4 5 ' ' • ' ' ' ' I ' ' ' I ' ' I ' I·S•68·14·81·11· ' ; ; , i 112·11·126-1517· 11 12·144·23· 42·6 9·44·20·50·3 ro91·12·124·11• I • I • I 156;5 ' • > > I , I , I • , I • I , , ,,._ • I ,

~5;6, 14, 19i 86;9i . 132;11 145;19i 146;15, 16i 18, 22i 51;1, 5, 9i 52;4, re-examination
!37;4, 20; 102;12i preparing 123:17 proceeds 109;16, 19 147;15i 149;13i 7i 56;5, i i, 58;4; 184;11, 12 ·
103;7i 111;20i 144;12i present 4;22i 41;23i process 62.17 150:lOi 154;22i 62;10, 11, 19i 66;5, rr, re-listened 32.20
146;9i149;10i155;21i 60;20i64;25i86;11i . ' 155;23i156;15i 67;5i72;2i74;1,13; . '
157:8i 162:2i 164;25i 87:Si95:19i 101;24; pro~uce 123;21i 157:16i 166;23; 167:3i 75;1409:11, 17i re-run

118
:
19

172;19i 173;2, 3i 105;1; l 10;8i 129;17i 160·24 _ 168;25i 169;12i 177;2i 104;24i 107;2li reach 87:4i ros.zr,
183;12, 15 156:5 produces 114:l 180;9, 19i 181;10i 110;25; 111;20; 113;4, 129:2

pointed 135:25i presentation 15:17i producing 59;3, l3i 182;5 4, 8i 115;21i 116;7i reached 2;6i 22;12i
139;6 110;12i 121;23i ss.r, 148;25i 153:7 proposals 5;17i 117:lOi 118;2, 2i 85;14i90;21
points i.rs, l4;

2
4i 145;16 professlonal 4;8i 14;20i 60;4i 68;8, 1 s, 119:3i 121;15; 128;20i reaches 123;5

50:9, 16i 61:18, l9i presentations 3:23i 140;21; 150;11 24; 69:6; 110;12i 131;22i 132;18i rea.ching 73;4
57;11, 13, 16i73:4i 110;16, 18i 112;17 programme 94;21 131;22; 133;14; 134;2, 133:22i 136:4i 137;16i reaction l60;2
77:3i 124;14i 143:20; presented 14;19i progress 176;2 24i l36:l9; l40;23i 139:2

4
~
140

:
6
• ~
2
i r;ea.ctive 95:23

145;23, 24i 149;22i 144;24i 168;20 progressed 178;1 6145:20; 146;6i 156;5, 114482:1178'. 114497:11761 18· read 6-4 11. 7-9·
150·3· 152·4• 184•3 · " . , . i 158:20; 162;4i • I • , I ' ' ' I ' I·. 1 ·. 1 . ·. . P~~nt•n~ 75,12i prohibits 100;14 163;12i 167:l3i 172;2i 152;24i 154;22i 13;12i 17;22i 18;19i
portion 43,11191.181 129,91 134.8 Project is.i, 2, 3, 13, 183;20 157;16; 168;24i 19;12i 20;12i 42;1 i,
127:?. Pf'li!Sently21;8 19i17;2,5,25i18;11, ro ose67.17 172;24i173;1,3i 49;14i53:5i58;25i
position 28;25i press 7:li 12:2, 4; 14, 16, 24i 19:6, 7, 9i P P · . . 174;16, 18i 176;21, 74:5i 75;11i 77;2, 13,
30;18, 19i 48;1i so.n, 31;6; 53;6i 81;7, 8i 24:3i 27:lli 31;11i pr~~os~~ 1 ~-111 23i 177:li 178;3i 20i 78;3, 5, 7i 84;24i
51;16i 54:3i 55:3i 82;12i 89;18i 94;11i 37;21i 52;19, 21, 22i 15·71 24·.71 99-19 179;20i 180;17i 92;3i 104;6i 109;25i
"7:13i 66;22i 74:li 95:5i 100;7, 11, 17i 149;7i 170;14i 176;14i proposing 61;24 181;12i 184;3 128;18; 143:Si 146;17i
,24i78;16i83:3i 101;12, 14 177;9, 11 proposition 63;20i putting l;l8i4;20i 162;14, 15i 173;18

.01;2il03;9i104;13i Pf'li!Ssing1·6 promote54·17 66:9i75:9i169;10i 5·17·11·22·14·513· J'lilader98;3
lll•lQ 19·1l3•24· ,, • ' · ' I ' I •' I
121 :4, 14/8· 181. I pressure 22;3i_82;5, promotion 14;23i

180
•
14

• ~~ 44;7; 52;1 li 62;6i J'liladily 48;5
• ' , i ,17, 24·85·10·0"'-2·93·3 16-4·18·1·23·17· proposjtlons Lt-i 66;23i75;8,20i79;14 "'ad1'ng2·15·38·16·22· 182· 1 7 9· 183•7 I ' I OU, I ' ' ' I • I • I ' ,,._ ' I • Ip 1 .. · 'd 1 ' 4i152:9i153;20 24;2i45;22i46;20i proprietary54;6,13i 23i82;24i83;3i97;25i 73:lli95;13il04;20

5
~~:ione 60:13i prevent 89;8 47;14, 16, 22i 48;6; 57;~; 1~2;8; _1~5:3i_ 128'.19! 152'.1~; . . reads 53;22; 72;24
.. _ previous6.18.5

6-21. 52;24;54:5i60;5,lli 171,161172.5,177,24 154,15,173,31179,21 ready51_3
positive 39;25

73
.6- 78.25

:87.
1
8. '

1 61;21; 62;23i 63;20i proprietorship 173;6 180;7, 10, 13, 21i al 154.~6
possibility 28:Si 91 :2\00.16. 10j.23. 68;2; 70;17; 71;2, 3, prospect 7-19, 23.16; 182;20i 183;1 f'lil . . '
50;21i 105;6; 155;8;

139
;~
1

· 1 • 1 21; 91;7, 7, Bi 96;11; 166;4; 183:14
1

• puzzlied 182;3 re~l1Se 25;13; 34;20i
L67;12 . 110;12i 118;14i . . . ------- 74,16

.b.,.37·6·67·. prev1ously105;9i 119·1115 21· pros.p~ts173,15 Q realised13·14·14:2·
possi 11<- ' 1 ,31 118·5· 137·15 ' ' ' 1 b"t· ' '

1
·

1

!36;13i88;25;91;17; . ' 1 . ' 122;17i 124;15i protect~ 1 ity 3:12 27;10
;)8;18i 99;18; 127;14i primarily 19;22; 125:10, 14; 128;4; protection 4;25i 67;4 f'li!ally 4;14, 22i 25;1;
L28;21; 154;1, 5i 99:25 129:17, 24; 130;8; prove 4;5 quarter 162;1; 175;1 28;18, 19; 38:Si 55;23i
184;24; 185;1 primary 98;3 131;1, 12; 137;12; provide 110:10 quarters 71;17 66;10i 83;21i 103:3;
Possibly 19:lOi 37:9i prime 141;16 149:1; 150;5 provided 3;22i quibble 72;24 108;21i 120;17;
I08:2i 122;12i 125;14i princip~ 2;12i 68;10, promotional 14;22i 101;20 qu-=~r 104;7

128
:15, l7i 13

8
:
16
;

L70:21;171;22 25i:6?5,25i136:1; 23:19~45:l?i4~:3~ provider117;14 quickly5;9il8;21i
167

•
19
....

Jost 53;2s 16:4,161 172;7, 13 52:10160:81 ~3,141_ provides 99:2 60;l0 re~~on _24,2~1 5~,2~1
Jotentiatis•24. print60;18;64;23 68.11,17169,2,16, . . . 67,7175.9,11179.10,. . ' 70·18· 71·22·76·15· provrsion 97;16 quimly 152·10 109·14· 123·12· 1so·9·
16:lli 52;18· 60;14· printers 60;20i 64;25· ' 1 · 1 ' 1 . . . . . _ ' •

1
•

1
'.

1

,
1
;
25
;
62
;l · ~l;l

7
;
1
. 6S;l

2
1 77:10; 89;10; 90;18i pr~v1s1ons 97,19; quite 4;11; 6;21; 14:Si 156;1; 163:lli171:31

)7·15• 14
5
·~8 ' I • . . • 120;20; 128;8; 129;15i 98,7, I O 20;24;33;6i36;21i 172;19; 183;17

:> ·te \· lly,
10

. pr~or 12·191 78,16 134;9; 137;16; 149:2i public 79;8, 12, 15, 80;5i 117;7 r~aso_nab~ 143;18,
0 .n 1a 8.17 privately78:lli 150;1 24i81:13i92;8 quote89;23i97;20 24

uay:j
June 17, 1999

Smith Bernal Rep.(0171-404 1400) Min-U-Script® (10) pleased- reasonable



Shell UK.Ltd
uayj

June 17, 1999

Reasonably 135;1i 10;22i 15;12i 25;7i remain 96;17 r,es~rving 82;1 120;6, 20i 121;10i 148;2, 5i 158;16, 18,
159;5 27;13i 35;25i 37;17i rernalned 4;21i 90;20 resolution 82;6i 122;5, 7, 15i 123;18i 23i 159;10, 11, 17i
reasons 51;20; 96;18 38:17i 41 ;1 Si 42;7i r~maining 89;14 105;17 124;4i 129:9i ~31;~i . 161:7, 8~ 162'.3~ 168;8i
b k,e6-2S 4S;l0i46;11i47;23i . reso~22.9.59.21 135;2il38,131142,171 170,3,61171.21

r,e u · so.rs, 7o•s· l23·4· rernams 30;l9; · ' 1 ' 146;11, 21; 147;15, 178;10; 179;1, 18;
recall 19;14, 25; 20;3, 125_1~ 11 \6- 15~.4 120;20 resolved 57;23 l6, 18; 148;l4i 180;9, 19i 181;9, ri,
8i 40;7i 72;21i75;13i ~ ' ' 1

' r,emark 44;2i 56;14i resources 96;20 153;21; 154;14i 155;5i 182;18
80;20; 102;20i 106;14i r,e renees 22;17 63;24 respect 17;18, 19i 157;8; 163;8i 165;11, Saint 36;3
127;22i 142;13i referred zs.n, 15i r,em.emb~r 1;12, 14, 47;13i 51;8i 54;4i 23i 169;19i 170;4, 7i sake 108;8
143;13,15i153;8i 47;~i7~;23i_7~;2i . _ 18i2;5;7;8il3;17i 72;22i78;24;86;2i 177;11,19i182;11 salient74;23154;13i 155;24 101:191123,31127,91 19;10i 25;8; 28;21i 92;5i94;19i 95:3i right-hand 95;23i same 9·4· 32-20·
recalled 41;1

130
·
2
~•
25

_ . . . 33;12, 14, 15i 35;5i 96;1_2, 23i ~03?8i . 174;3 34;1Si 54;~6; 73;~i
~~ipt 126;22 r.ef:ernng 12,11115.41 36;11i39;15, 18i 113·13, 171119•151 ff htl 173-16 74-15 18·76-14·

• 47;6i52;8i53;16; 40·15 17 18·42•lQ· 126;22i128;4il38;23i IQ y ' ' ' I ' I
~~•ve98;8 68·19·69·24·70·4 6 , ' ' i • i. 176-20·179·23 rights45;8i47;12,19, 77;20i82;3i91;2i. d ·3· • 1 , 1 , , , 43;9, 11i46;22i48;201 ' 1 · . . . . 93-2 Si 104·13i
~e1ve 88, i 7i72;15i73;16i76;6, 53·2o·s8·13·61·9· r,esp~tive112;15 19i48,l,4,10;50,231 , .' .' ..110•15• 182•13• 184•2 ' I ' I ' I 54•6 7 9' 55•4· 57·4 106,}3, 171109,31' 1 ' 1 ' 16 17·93;17·157;10 62·11·67·13·68·12· d55·18· '' ' 1 '1 '' · · · · · ·. . ' '99-£- ' I I • I , I ' I r,espon . I 7· 59·14· 67·25· 68·6; 116.111 119,191127,51
~eiving97.9i ,..,., ref:ers 106·10·113-4 71·17·81·2·8S·3· 91;16-98;15 1 ' 1 ' 1 ' 129·23 23 25·130-3178·20 , ' I ' ' ' I • I , _' I . 94;18i 96;12, 14i ' ' ' 1 ' '

• 14, 178;22 93;12i94;12i 97,9i responded 58;17i 100.23. 105.2. 111.5. i i, 133;17i 134;li
~ent16;5i88;20i IJ!fined62;12,17 99;6,23il02;2,4i 137;9 120:8.;22.ii23.6.1 149;24,25i150;2i
94;20i 153;14i 174;9. · ref~t 78;23i 115;24 104;25i 105;2li responding 56;6i 125;3; 126;19i 127;~i 163;2,4i 166;10, 11,
~ently 12;13i 53;8; f~f 122_13 108;12; 109;2, 12i 58;15; 162;25 128.22. 132;12. 12, 15
58;16i96;22il07;21 re ~ng .·.. 112;18;113;24il24;8; r,espons~23;5; 171;16;ln:sii77;24 sat153;19i173;9
~ipi.ent 82;18 ref~tion 37.4, 66·6• 125;22, 25i 126;Si 33-19· 34·9· 45·7· R b t 13·18 satlsteetlon 34·11· 8 131-1·133·2·134·24· ' 1 '1 '1 o ~rs , • ,
~ognise rr.io, . :6'. :1k 18• 19

1
. 47;6i 58;21i 81;6i Robertson 84.25 13

14;8,9,13i117;24; ref~tsl1S;21 135: 113?· '. '. 1 99;8i148;22i150;13, . . . .' ... satisfied94;25
8·6· 129·6- 171·7· refrained 82;10 142,8, 221143,191 18 19 20· 153-12· Roger 5,2216,21 7,71 . .
· 1 ' 1 ' 1 145·9 12· 151 ·3 15· ' ' 1 ' 1 15·16· 109·11 · 135·10 Saturday 9,251

, 7;24 ref!J!sh 121;6; 131;7 160'.10· 162·6,7' 7 i 1 · 155;1, 3, 12i 160;7; 14. 2l 24.- 136·2s·. ' 102;2li 103;5i 116;9
~ognised 12;17i refused 123;23 163;3i i64;21; 168;Si

1 165;l8; 173;11 137;23; 140;2Si
I

save 60;8i 139;12
164;23 IJ!gard 12;8, 14i 170;18, 20; 176;11 r,espons~ ~3;2o 141;21, 23, 25; 142;6; saw 11;18; 14;11i
recoqnltlon 45;2li 31;24i70;lli77;9i IJ!membered 18;21i responslbllity 77;l6 144;20i 145;15i 18;24;74;1Si 121;20;
171;16i 172;5 100;23i 111;12i 29;14; 33;17, 18; responsible 123;13 147;14i 155;1, 12; 174;22
~ol~t 19;17i 145;18; 167;14; 181;23 rest 6;18;46;17; 156;12; 175;6 saying 3;16i7;15;
158;19; 163;14i 173;13 remind 50;22i 57;6; 49;12i 55;16 roll 51;25 9;14, 17; 10:14i 11;19;
174;23i175;21,22, regarded77;4 160;20 restaurant i ie.to, rolled74;4;78;1 14;7;27;15,19,22;
24i 18l;l~ regarding 47;24i remindlnq 55;18 130;12 room 101:13i 135;6, 28;13i 38;14; 39:14;
recollection 6;6, 10; 77;13i 124;14; 159;18 removed 98;12 restrained 68;7, 23 8, 9i l6l;22, 23 55;25; 57;11, 15; 59;6;
19;15i 29;5, 7i30;9; r,egardless 67;1 . 1· 172·7· restrletlons 102;14 round 155·16- 158;9 63;10; 67;21; 68;13,
32;13, 15; 40;4, 5, 21; .4 r,emun,era ion · 1 ' 1 18; 69;3, 8; 70;25;
48.22.101.4.106-4- r.egr,et127. 173;7 r,esult88;3;136;24 row125;19,20 78.5

.80.10 10.83.4., ~ , It , \ • • 6 , ; , I It , l
108;6; 112;7; 120;25i re~teration 9 ;7 repaid 99;4 resulted 91;12 royalties 183;11 98;23; 101;25; 103;16;
143;17, 18, 23; 144;3; reject 78;13 repayment 99;5 r,esurne 82;14 royalty 164;8; 176;1, 136;7, 9, 25; 138;1, 17;
151;13,22i 152;8, 11, rele(:~ 55;4 repeat 52;1; 53;9 retail 129;21 19; 177;25; 183;8 139;23; 151;17;
14, 15, 16, 19, 24i related 55;1; 70;13; replaying 167;21 retailer 9;23i 60;10 Royds 70;21; 72Ai 155;15; 160;2, 17i
15?;14,_15~ 154'.3, ~7, 82;6;96;18; 146;14; reply 120;13; 122;9; retallers 14;6, 21; 100;3; 101;7; 124;6 164;1~, 16;_165;2,_17,
191~5_5,17'.l.56,2~1. 151;16;169;11 150;lS 45;9i48;3;68;10,16i rul~47;2o 21,~21_166,~8,2_51
157,51 159,3, 161,251 relating 1;7; 12;13; 1y· 4 . 69·1. 129·20· 130:21 · rules 54·10 167,13, 168.4, 51
167;19; 170;11; 91.25. 122.20.157.21. rep •ng 7•9 ;/. • .1'. 16fr241 • 176;9; 177;23; 178;16;
..,s·20·1so·16· ' 1 • 1 ' 1 r.""port13·13 161· 13 •11150• 1 · run 14;24;46;20,23; 181·7·182·5·183·24' I ' I 180·18· 182·18 ,._ ' ' • • ' I ' I '
n·18·182;19 •. 1 · 16;5;19;5;25;14,17; r,etaIhng8l;8 49;15;61;14;119;1i ~9.10.10.9.'

1
46-lO r~lationll;l5;4S;22i 27;6;64;17;77;13,17; retain125;3 120;11;138;25; s~a. · 1 · 1

· ~onvene 1 · 49;23; 50;6; 51;24i . . . 163;16; 164;6; 167;2i 129·19
~onvened 143;22 S6;19;71;13i rro.i, 86.18 . 1 retained 146,19 172;17; 183;14 scarcely 139;16
record 36;19;63;7; 115;22; 126;16; reports 73•3: 7 return uo.ia run-u 93.19; 158.7 scenes 44;17i49;13
101;25; 108;9; 153;17; 132;10; 141;6; 178;5, representation 9;l9; reveal 51;19 _P

4
'.

20
.' ~herne 1;8, 9; 5;16;

172•20· 173·5 6i 183•9 74;l7; 129;22 r,euaal-...1 so.is, ru.nJ11J1g 9,3, I 6•15· 7·21• 8•8 19 19
' I ' , . ,,._ !ICU ' I 54•15· 56-14•71•12• ' I ' I ' ' ' '

recorded 16;24; 21;9; relative 130;23; represented 36;23 150;23 91 :23'. 93
:11'. 122.14. 21i 10;13i 11;9, 11, 17;

34;4, 18;49;22i 178;11 r,epud!a~ 101;1 r,evi,e~94;4 125;13; 130;~9; ' 1 12;1, 17i 13;22; 1~;11;
149;22 IJ!latively 8;24;9;2; repudiation 101;18 Right 3;9, 16; 4;17, 131;lO; 139;6 16;6; 17;7, 19,201
~ording 33;11; 139;21; 148;19, 20 request 28;17; 21; 5;14; 7;5; 8;3; 19;17, 23, 24; 20;2, 6,
35;7 IJ!laxl54;2,9 159;15;160;7,23i 11;14;14;15il7;8; s 10;23;22;24:8~25:16:
~ordings 20;19, release 81;7; 82;12i 171;19; 182;24 18;20, 21i 29;20; 23~ 26_;1; ~7;~!/;619121;36;15 94;11;95;5;100;7 requi!J!d119;3 30;16;41;11;42;15i 46,24147,_201_ 6. 8

45-19-49-25•50·2· s t,ch•7512 17 20 24150,1 ,1,records 36;15 released 127·1 6 research 8;11; 25;16, ' 1 • 1 ' 1 aa 1 ; 23'. 51'.8 25, 52·2 3 4
' ' 52•16• 53•13 15· I • , I ' ' ' 'IJ!deem.14;21 IJ!~ases 81;8i 19: 21_, 25_; 2~;21, ~~; sin; 55;13; 56;5; Saf:eways 38;17 7, i i, S4;10; 56;3, u.

r,edeemingll;25; 101;12,14i126;19i 27.~0;37,1_111~6,31 . 60;1,25i82;1;84;23; saga7;18;78;22 57;8,17;60;3,13;
60;7i 61;20; 68;1 l, 17; 132;12 138:21: 221 ~39,2, 7, 81 89;6; 90;l0; 95;l6; Sainsbury's 55;16; 66;19; 70;1, 3, 3, 14;
69;1; 70;18; 71;2, 21 r.elevan~e 4·3; 54;11; 148,121 151•251 97.2 4· 98.13. 99-21- 75:13; 136;6, 9; 137;8, 71;7, 16, 19; 73;2, 16,
redemption 11;24; 56;1; 57;11i74;24; 154:2~; 163;5; 168;7i 10°1;7i ~02;2, 5, 25; 1

9, 14, 14, 20; 138;9; 23i 74;4, 12, 13, ~5,
60;9 78;20;138;24 170·1 . 103;8il04;16i105;15i 140;11 18,24i75;14,2_41 ..
r.ef:er 22;1 l; 29;16i relevant 13;1i 42;3; researched 62·20 106;1, 22, 23; 107;23i Sainsburys 15;20i 76;17;77;8, 22, 78·11_
58;8;75;25i 97;19; 49;4, 6i77;25, 25; resembles 67;24 108;2, 5, 22i 109;8; 23;2, 5, 7, 17, 25i 24;7, 81;10, 15, 2!i 8_2;4, ?~.
131;11 116;5,14 reserve so.t i 112:9i114;3i117;11, 10,16;41;14,17,25i 89;9,12;90.24,113· 1
r.ef:er.en~e 8:16i relieve 56;5 reserved 101;1 16, 19i 118;9, 11, l3i 144;18; 146;24; 147;6; 122;14; 127;s, i s,

Smith Bernal Rep.(0171~404 1400) .M:in-U-Script® (11) Reasonably - Scheme



Shell UK Ltd
Day3

June 17, 1999

47;13;49;3,11,15,20; sic 172;9
50;23; 51;9, 21; 52;2, side 27;1; 34;23, 23;
12, 19i 53;25, 25i 114;1; 135;10
54;15, 17; 55;2,9,2li sides 90;21
56;22; 58;4, 9i 59;3i sight 184;8 somewhat 127;21
60;5, 17;61;21i62;3, - h 9 115 6 21 · 64·18 22· slqnature 106;6, 8 somew ier.e 1 ; ;
65;6, 15; 68;5\ ;o, signied 84;12 34;1

16, 23, 25;69;5, 17, significance 2;11i soon 80;5; 85;17;
22·70·17·71"1 13 20· 11·3 98;18; 121;23; 141;16

~ , \ r I I \ r

72;13; 73;16, 23i 74;4, significant 107;13; S~rf)'. 13'.4~ 21;~i _
13;75;14,19,23i76;7, 110·21·144·11 21· 31•22140•91103•241 standard7·23·125-7
14, 19i77;15,22i78;1, 156:2 3 8 ' ' I 123;8i 129;2i 132;20i d ' I '
12 13 15 24·81·14 . ' ' ' 156;24i173;21i178;3; Stan ards l04;6
25; 82;6, s, 1~, 14, 2i, si_le~tly 137;24 180;4; 181;4 standing 177;7
22i 83;9i 85;10, 18; Sirnllar 10;4; 73;7i sort 19;24; 160;2i start 7;14; 47;8, 9;
86:23; 88;13i 89;8, 13; 76;l, 5; 78;l9i79;6, 163;23 140;22i 175;13
90-13 17 22·91·4 8 22i 84;8i sr.is, 92;l, Soth0rton 2-19 24· started 10·18· 13·3·

' ' > I ' ' ' 0 6 4 4 ,._ . ' ' I IF ' I ' I10,13,15i93;1,3,4, l ill ;20ill7; ,l i 5;22i6;2,7i7;7i15;16i 75;1;84;15;139;10;
14, 20, 22, 25, 25, 25; 166:17 24;16; 41;24; 42;8, 9, 141;1; 148;24i 155;14
94;3, 19, 25; 95;2, 12, stmtlarltles 60;3 14, 17; 43;1; 108;24; starting 33;3
17; 96;10, 17, 20, 23; simple 149;24 109;12; 110;24; 111;9; starts 83;21
98:5i99;19i 100;6; simply l60-23 112;10i 135;10, 14,
102·9· 108·15· 109-11· . ' 22 24· 137·1 21 23· state 57;12i66;2S

· 1 · 1 • 1 smglie 60·10 ' 1 ' ' ' 1
110;13, 16i 112;18i . ' 140;25; 145;15i stated 16;6i 51;16i
113;13; 115;11i 116;7; s~ster 63;4, 22 155;12; 161;16i 162;9i 177;14
117;10, 15i l18;3, l4i sit 112;15; 115;15; 168;2; 174;21; 175;21; statement 38;13,20;
119;13, 18; 120;11; 137;24; 151;5,6,8, 13, 184;10, 14 39;25;40;6, 11, 14;
122;9, 19; 127;2, 13; 22; 152;7; 154;16i Sotherton's 42;2; 65;10, 22; 66;23;68;4,
128;2; 130;2, 2; 159;3 43;4; 141;21, 23, 25; 19; 78;18i79;5, 10, 21;
131;16;133;11;134;9, site119;19 142;6;175;6 80;8,14;87;8;89;21;
21; 136;2, 5, 5i 137;1; sites 98;2 sought 68;3i 117;3 91;19; 94;14; 100;17,
138;6, 25; 139;8i sitf1ng 2·21-112·21· sounds 126·2· 18; 115;13, 15, 18, 20;
4 4 · 'I 'I . •I 6 36 41 0:12i 1 8;13; 149;1; 152;9, 10; 167;21 143;24 11 ;9i 1 ;11; 151; ;
157:6,17i163;17i ·1 . 4 5311 152;6,23;153;5,8,13,
164·4 11 13 17 24· st uation 111;2 i sources ; ' 14 16- 154·1 4 8·
,, ''' I 1151111614 'I ,,,I165;12, 14, 18; 166;4, ; i ; i spars 89;13 170;24

5, 19i 167;2, 17i 1~3;23 speak4;4;66;l7; statements 67;19;
168;14; 170;23i 176;1, siXth 29;l6 104;13, 22; 116;8i 100;11; 112;16
5, 19; 177;2, 5, 23 skeleton 84;24; 117:5 . station 94;1; 130;10
Shiell's 68;15i 69;15i 17~;15 speaking 6;6, 10; 7;6i stations 82;9
78;17;90;24i110;17; sk1ll119;3 26;9i31;10i33;23; St 4 .4126;10; 146;19; slipping 122;25 37;20;38;17i 117;11; ay 5,
167;13 1 1 68.2 139;21 steps 78;15; 80;7;

sow y . 1 99-5
Shell-alone 128;20; small 8.24.9.2 11. speaks 149;17 '
165;19 113·22-'1391 -4' ' I speclaflse 60;19· s~~ 18;6; 21;1;

' I ' I 42·24
. Shiell-led 14;20; smaller 10.9 9 64;24 ,'

. . . s~hng 13l;l9 149;25; 166;23 .. ' .' . Speciallst 7;24; 72;8, stick 83;l2
seek68,8,23198,1,4 sevien28;2;78;10; Sh·II-M . . Smartl.817,201 1217 still31;15;37;2,25;
,_ .eiekingll3;14 . . . e iexl5,191 11:17;12;1;16;2,3,6; ' . . .....

• . . . . 81,5, 6182,19 41;21; 110;19; 135;5; 17-25· 49-17 23· spiecific 98;6, 8; 39,14188,25195,191
,ieie_~ 11,~, 74:l8; several 41;23; 63;10; 145;21; 146;8; 161;21 52;21: 23; 55;1; 60;3, 111;2; 113;15 102:21; 1 !3;l;_ l~l;9;
107·11 173•21 94;l9; ss.n, 112:21, Shell-only 127;8; 6, 15, 18, 23; 62;25; spiecifically 42;1; 163:8' ~01 1~

4
·~1 , .seemed 22;7; 58;2; 22; 129;20; 131;10 164.7. 172.18 63.1 6 13 16-64_8 44.6. 130.25.131.11. 165,231167,111172,81

159;13; 164;24; 165;9 shall 5;8· 31;5 6- h , i . , 11, 2'3.'65.'6 8116' 1'9· 178·~9 , i , i 179;12; 181;151 , 1 s op 10,1 , 1 , , , , 1 · · I ... .9sieiems49;4 47;8,9;53;6,18 h . 924 66·18 20·73·16 23· sp...,.ifyll3·10 snmutete rso:
. . . s opp1ng ; • ' 1 · ' 1 ,..,.. · 2·18· 1 ·4Se~t 25,16, 201 shame 107;5 sho 9.24. 10_1 6 9 74;4; 77;18; 81;10; speeutatlvs ll0;ll stop 9 , 1 77,

27;8_ i 136;4i 138;23 shape 121;18i 127;23 h ps ' 1 ' ' ' 82;3; 90;24; 91:15i d 5.8. 108.23. stopped 162;15
1~1· 2-13·22·20· s ort19;l9;92:6i 94·21-95·3·96·23• spen ' 1 · 1 o 134·19se_. ion . 1 , 1 sharie60:14;62;1; 159.2 , 1 , 1 . 1 154;6 store 13 ;12i .

29;13i114;16,17 109;lSillS;4 · 151;2,7i154;25i t 6_ . 6- stor.ed21;12
self~vidently 101;12 Sh h 1..1 . short-term 138;4; 166;8; 167;4, 6, 7, 8, sp~~ 3 ,22113 ,18

a~ 0u.ers93,l, 150;5·155·8·157;22 14 spirit26;~
self~planatory 15,25 4. 6 . '. 1 . '23·4· 108·23 2 i 1 3,111172,10, Smith 9;4 8i 10·3 6 8 spoke 18;5,8,9;

• 1 • Shaw25;24;27;13 2225;173;13 •- ' ·'' 37-25-39·26820·
' SO 1,C 120•20 ' I ' > > ' I

shelf 1:6;22 . . . shorter145;4 solicitor~ S;24;72;3; 42'.13' 14, 19, 24, 25;
Shell 1,8, 12, 2113,211 shortly 165;3 94;25. ior.z, 105;l6· 7l,l6
4;7; 5;12; 6;14; 8;1, 18; shoulder 154;6 111;2~. 122;~3. 124;1 spoken 5;23i 31;15;
9;15; 12;1, 21i 13;6; show 1.20. 87.13. 6. 125.;0. 126.;0i ' 42;18; 58;24; 116;13
14;8, 19; 15;25; 16;6, 91·4· 12'1 ·8~ 138·111 /30-23' I • Spread 112;24 25
81215·17•1820-' •I •I ' ' '
21;16;2~:6,'21/23;'11, sho~d28;12i132;3; somebody9;15; springs48;6
15, 17i 24;3, 24; 25;25; 138;12; 139;2 11;4; 25;24i 123;20 St 106;19
27;13, 20; 28:9, 22i showing 93;20, 22; somehow 1;22 staff 15;25i 16:12, 15,
29;7, 17; 30;12; 31:7i 96:15; 134;18 someone 10:25; 18; 52;19; 88;23
36;11; 37;17; 41;14; shown 49;23i 132;17i 13;11, 14i 14;2; 35;18, stage 12:19, 20i
43;5, 17, 20; 45;5; 139;19; 149;1 l 23; 36;20; 39;8, 20i 84;14i 86;20; 89;1, 18;

135;23; 136;4; 138;23, 52;2, 19; 53;2, 4
25; 140;12i 141;15; sense 56;23; 117;12;
144;21; 149;15; 150;6; 123;1
151;15; 155;7, 9; sent 24;15, 18, 23;
156;13; 157;24i 30;20, 24; 31;2; 51;14;
158;15, 22; 159;13, 85;8; 114;22; 115;24;
18; 162;21; 163;7; 116;3,6; 124;25;
164;6i 165;14, 24; 137;10, 11; 147;20,
166;3, 5,6,8, 16, 17i 24; 158;18; 159;12,
167;2, 5, 7, 16, 18; 17; 172;24; 178;13,
170;23; 172;15, 17; 18; 182;4; 183;25
173;14; 176;2, 16, 23; sentence 98;24
177:15, 17; 178;19; sentences 64;14179;20
schemes 48;5; 73:3;
135;15, 17i 139;5, 11;
140;22; 152;1, 2, 3, 5;
171;13; 172;25, 25;
183;10
Scotland 7;21; 8;9i
75;2;90;25
Scottish 73;1
SOP 35;25
searched 175;13

separate 14;25;
60;13i 61;4, 6, 15, 25i
62;3i84;4
Sep~mber 8; 10;
68;4, 14; 69;4, 10
sequence 162;8
series 89;12
seriously io.io,
44;25; 45;1; 50;23i
149;2

second 42;7, 12; .
';10; 64;21; 67;20i service 82;9i 100;8

12;11i74;16;98;23; session 37;6
100;12i 106;10i s~ 18;12i 25;19, 20;
109;25; 110;5; 120;17i 27;7i 54;3; 61;4;62;6i
131;10; 132;23i 76;13, 18i 101;25;
134;21; 142;5; 145;24i 102;7i 158;10i 159;6i
169;9; 177;15; 183;25 165;24, 25; 167;1;
secondary 14;1 li 180:9
52:11 settle 91;1 l

se~87;21

secondly 51;23; settled 8;1;72;14;
67;1; 173;7 73;8;89;14;91;4i
secret 12:Si 90;13, 20 95;13i 96;16i 126:5;
secretary 35;23 13l;23
section 75;16 settlement 1;16i
sectors 60;7 22;12i 91;15i 96;18,

. 19i 102;8, 14i 103;12i
siecurmg 172;21 109;3; 111:23; 113;13;
security 60;18i 126;12, 14; 132;5, 8
64;23i 105:6 settlements 89:14i
sieieing 42;6; 159;11i 90;20
175;20

send 22:2; 23;8;
116;4; 134;3; 147;15;
149;12, 13; 150;7, 12;
172;14
sending 116;2i
145;12; 155;22
senior 15;25; 16:12,
18, 20; 17;2, 17; 18;7;
19;7; 32;6; 33;18;
34:5; 35;11; 36;13;
38;25; 39;8, 16, 23;
40;16; 51;3, 14, 24;

53;4; 58;24; 118;4
sometimes 26;1 li
45;16, 16i 86;6, 7i
153;9

95;5; 116;8i 117;6i
131;16i 142;19i 149;1,
Si 157;5; 164;24;
170;16
stag,es 113;25
stamped 108; 10
stamps 139:1,4,12
stance 56;18; 87;1
stand 17;20;49;15,
20i 51;8

story 88;14, 15;
116;11; 178;10
Stowmarket 36;4
straight 26;13; 102;1;
172;20
stra~gy 78;9; 83;8,
12
strays 181;10
Strieiet 11;23; 74;14
strictest 7;23
Strictly 78;11;99;14
string 22;16
stronger 7;25; 72;13;
73;5

Smith Bernal Rep.(0171-404 1400) Min-U-Script® (12) schemes - stronger



.,------------·~ ..
Shell UK.Ltd

uays
June 17, 1999

. ltelie honed 56-7· 147·16i 148;14i 155;4i 114;18Stuart15;2i81;23i lsupporting45;21i .f , i 163;8i165;11,23 tri;ed86;23i116;20i
85;17i87;16i 137;13 69;20 90, . . . .

telling io.io, 12;5i tipped 80;23192,7 153.~
26;20;29;4, l0i40;9i tired 154;9 Tron~k63;4i65;19

supposed Z4;23i 151;12i 182;23i 183;4 tiring 153;3 trouble 50;25 .
137:4i 138;6i 169;16i um 8;19i 17;12i87;7i titlie 125;2 tru;e 38;7, 14, 20i .
170;15 136;16,17,20i145;3i today57;20,21i 62;15i65;~i99;~61_
sure 5.23.7·4·20·24· 156;14i 162;24 88.19 24.127.23 107;16, 181111,241

,,._ • I • I • I • ' I • 1 4·}7
29;10i 32;15i 33;6i tenor 98;2 tog;eth;er 5;22i 6;2i 7 ·
37;2, 2i 42;13, 19i tens 114;15 33;2i 42;9i 66;24i truly 129:18
54;2i 61;2i 65;1 li termed 119;23 73;21i 75;20i 88;20i trust 36;18
71;23i83;19i 105;17, terms 22;12i31;14i 112;15,21i 119;13i trusted 21;14
24i 111;16i 112;19i 37;24i40;24i73;23i 128;2i 183;15 truth 29;10
116;7i 153;21 91:5i 96;16i 98;6, 9i tokens 14;24i 139;12i try 41;9i 59;21i 87;1 li
Sur;ely 5;25i 17;11i 99;3i 104;20, 21i 149;21 115;6i 154;8
19;16i 20;1, 5i 33;17, 110;9i 116;4i 122;17i told 18;4i 34;10, 13i trying 12;11, 15i 21;6i
18i 43;25; 172;19 125;7; 126;12i 132;5i 39;18i 46;21i 55;19i 59;20i 83;9i 102;20;
surmised 40;20 159;15i 163;20, 21, 103;1; 136;25i 138;11;

153
;21

surpris;e 113;19; 23; 165;1; 173;6, 7 139;25; 167;13, 15; Tuesday
103

;
1127;21; 138;5; 155;14, terribly 123;8i 154;2, 168;22; l72:l6i t ~n

3
.
3
.
15
.
23
.
29
-15·

18, 21'. 24; 156;1 9 184;10, 18 . . 4~;1; 5'3/6i 67;9;76;9i I
surprised 155;16i tested 90;25 to~rrow 184,211 78;8i 88;10, i i.ss.z.
167;6; 174;12, 15 themed 91;6, 7 185,3 4i90:8i91;21i92;24i
surr;eptitiously 68;1 Th;e!J!fOIJ! 27;3; took l;l~i 1~;1~;. 95;22i 97;7; 100;3i
surrounding 29;6 3l;l3; 37;23; 47;18; 54:~4! 96:1.~iif4.21. 120;15; 126;22;
sum:y.94;7 50;10; 51:22;_5~;6, 11, ~~~;;~~~34;2; 139;3,

1 129:11! 132:25!
suspicion 58;1 1404;171 75,81 12. 143.14. 148;13. 134,111142,251
suspicious 55;21 l0l;2~i ~29;~6i 139:4, 156;6i i58\2i 159;6; 145:11! 155:1~ .
Systems 63;2i65;20i 9i 167,31182,1 164;24i 165;12; 173;5; 157,131171,51175,3
116;6 thereunder 101;20 177;2i 179;17i 183;2 turned 55;4
_______ thinking 5;14i95;16; top 3;17i s.rz, 52;15i Turner 126;10

97;2, 4i 138;4i 149;2 76;10; 90;12i 95;22i Turning 67;18i
third 14;18i 15;13i 121;12i 141;24i 174;2i 118;10i 126;8; 129;5

,------- 17;22i61;16,17,17i 175;5i177;15
t 58;16; 83;19 69;22i 89;24i 91;l0i topic 32;9i 38;25i
tab 2;6, 7i71;9i 96;9i 10l;9i 152;5 39;3,9i 112;4i 137;21i
106;24, 24i 109;4, 6, 9 though 10;12i 69;19; 140;16
tabled 162;2 111;25i 112:l topics 143;7; 151;16i
tables 85;3 thought 4;6i 7;12, 13; 163;3
talk 22·6-44·19· - S;6;9;ll, 21i io.iz, totality 32;9
46-10131 • i 23;11:4i12;6il3;2; touch~70·19·71;3

' ' 14;3;21;17,23;22;2, : . I •
talked 148;1 l, 23 5 6 8. 33.22. 34.12 towards 37,81 87,12

l l ; , ~ f '

sugg;est 123;19i talking 4;1~i 2_5?i 21; 36;22i 37;7; 39;22i town 9;25
147·20i 179;7 40;7; 44;18146,21 40;2, io, 49;15i 50;15, trace 116;20i 117;1

. . ted 46·18· 56;2, 3; 64;2; 92;1; 24; 57;2; 59;16; 75;18; tracked 116;24
~~~~~t1-3• 85:21 '22i ll l;3; 113;11; 137;21; 87;23, 25i l04;l2i trade 6o·7; 129;22

" I ' I ' ' 140;22i 150;18i 114·14; 117;12, 14i . •
6;19 . 155;10, 14i 157;21; 131;19; 147;18; trachng 7;24;85;18

.;ugg;est1on 86;17; 161;1; 162;4i 166;9, 150;1li 153;19; traffic 129;23
181;10i 182;

21
13, 15i 167;4 160;12; 167;20i 171;2i transactlcns 60;22
talli;es 146;9 174;16; 179;23 transcribe 35;22;
tally 143;23; 144;3 thousands 114;15 36;5
tape 16;23i 20;18, 21; threaten 22;2 transcribed 35;9, 16
32;18i 33;2, 9, 11; three 18;10; 44;1, 7; transcript 3;6; 22;17;
34;4, 15, 18, 22, 22; 71;16; 73;8i 90;17; 32;21i 33;1, 24; 38;3;
35;1, 3, 7i 36;15, 25; 91;2i 143;20; 184;3 39;1 li 43;19; 56;8;
38;2; 49;22; 64:5 three-monthly 66;5; 84:4; 123;3, 11;
taped 34;20 112;14 124;21; 179;25

summaris;e97;11 tap;es 36;5, 12,23; throughout83;11 transcription 36;25
sup;ermarket 77;23 37;10, 14 throwaway 44;2, 23, transcripts 35;19;
suppli;ecl 22;2<Ji team 16;3; 17;25i 25; 56;14; 63;23 36;24; 37;5, 13
41;24i73;1;78;21; 52;22 Thursday 1;1 translates 128:10
80;12; 105;16; 121;21 teaser 23;5; 93;24 thus 82;10i l30;8 transpired 11;7
suppliers 94;3 technique 130;4 tick 180;7 Transport 85;18
supply 82;7;86;18; technolcqy 52;10; . tidying 147;13 Tread~ll 70;21i
116;13; 141;12i 60;17i64;22i65;5, 151 . 24·5 72;4; 100;3; 101;8;
145-19· 146·6 151-3 7 tie-up · 124·6

' I ' •' • 6. ·75·}7· •
supplying 60:19; telephone 3;7i 23;14i t•is· 1~i~.148;~5i tr;eat ing 45;20
64;24i88;22 ' .. 43;1_8i59:2i~;24i ' i;S;19i156;~7;184;4 Tr;eblie134;21
supportllS:61117,31 116,2,131158•14•191 . . . . trial84·15 16·85·1·141:2 159;li 160;16i 182;17 timing 138,121 • , 1 • 1

stuff 84;22i 104;8i
116;3i 152;4
subject 5;15i 20;14,
16i 21;9i 55;3; 63;13,
14i 92;1 Si 97;4i
135;17, 22i 136;15i
137;10i 144;20;
147;14i 156;10, 13,
19i 158;16
subject-matter
113;12i 126;17;
132;1 l
subjected 153;3
subjects 28;23i
147;12i 155;20; 168;6
submission 51;17
submitting 183;16
subparaqraphs
131;11
subsequent 15;18i
85;20; 102;7i 119;15i
128;4; 131;21
''"•bs;equ;ently 15;16;
22; 80;2, Si 103;11i

.33;9, 23
subsidiary 63;3i
65;20
substance 95;1
substa_ntial 73;7;
91;11
substantiv;e 101;9
succeed 114;10
succeeded 75;20i
82:6
successful 47:18;
116;23i 118;20; 130;1
succession 7;16i
56;12
Su;e 13;13, 16, 24
suttlclent 146;18

sugg;ests 125;13i
149;21
suing 59;12i 90;22
suitablie 31;11, 25i
37;21
suits 66;16, 25; 76;6
sum 66;22i 91;11;
126;13; 132;7

suppose 2;10i
156;12

T

undecided 164;5
und;er 7;23i 41;19i
67; 10; 84;2i 89;23i
99:3; 152;9i 153;20
underlined 43;12
u _nd;erstandably
59;16
understands 179;22
understood 52;2Si
75;2li 77;2; 79;3;
90:3i 102;9i 11 5;20i
121;15; 169;1i 179;16
undertaken 49;7i
97;18
unfair 53;19
unfavourable 98;1
unfortunately
183;25
univ;ersal 60;23
univ;ersally 130;6
unless 46;20i 49;3i
56;22; 68;7, 22; 75;23
unlikely 58;3
Unlovablie 93;20
unn~;essary 6;21
unpleasant 83;5
unreceptive 155;3
unsuccassfully
116;21
unveil 1;17i 5;19i
56;18; 90;13
unwarranted 49;5

turns 150;4 up 1;23, 24; 2;2; 5;6;
T~nty 184;13 16:2; 17;24i 18;12;
twic,e 39;6; 76;l3i zs.i, 30;18i 33:li
103;15 35;15i38:lli43;16i

T . ke h 6 45;4; 46;6, 7; 48;8i
wic n am 11 ;lO 52;22i 53:25i 59;23;
twilight 65;25 60;9i 61;4i 62;6;
two 2;22i 6;5i 11;17, 64;13i 66;22i68;14i
2liJ4;19,25;30;14; 76;13, l8i79;17i83;8i
51;2, 20; 63:24;64;14; 85;25i 86;20; 87;12,
66;6; 84;21; 85;5, 7; 24; 92;23; 103; li
90;19, 21;91;4;94;10i 104;2, 22; 105;18i
96;14i97;13,24; 107;5i 111;23; 119;19;
112;12i 114;20i 122;9, 120;18i 123;2, 11, 16,
12, 12; 130;1; 132;3; 18; 126;3; 130;10,23i
134;8, 24; 136;19; 131;3, 22; 132;18i
140;9i 145;7, Si 149;5, 135;18, 19i 136;4;
9i 150;22i 151;21i 137;16i 139;1, 3, 12,
152;11; 156;5,6i 24i 147;14; 152;13;
162;4, 5; 163;12i 154;8; 155;15i 156;11,
172;2, 23, 25i 173;13i 13; 157;12i 158;10,
182;4, 13 15i 164;13, 24;
two-monthly 112;13 165;12, 24, 25i 167:li
typ;e s.zr, 36;20; 168;25i 171;9; 175;2;
49;18 177;2
typed 36;12 up-front 122;13
typ;escript 157;21 upon 1;12; 100;7i
!------- 177;8

ups;et 115; 10
urg;em:y 101;3

I------- USA 47;18
UCI 11;25i 12;6 us;e 7;22i 10;13i 11:6;
UK 5;12i47;17; 53;25i 12;8i 13;6; 14;10;
78;12, 15i 94;17, 19, 43;20i 45;20; 47;18i
25; 95;2; 96:5, 10, 17, 48;8, 13, 16i 68;8, 15,
20, 23i 120;21; 23i 69;5, 18, 23; 76;20;
124:1 l; 127;2i 129;19; 77;3, 4i 91;10, 12i
130:2i 157;17 94;22; 95;23i l 15;7i
uncertainty 56;5 130;3i 149;22; 164;17,

u

Smith BernalRep.(0171-404 1400) Min-U-Script® (13) Stuart - use



JUll.l.1 .a.1..1J:cu uunuvan v.
Shelll.U(Ltd

·).~ "-'

.uay:)
June 17, 1999

20i 166;20i 173;8 wants 110;24 43;20i 59;22i 86;20i
used 10;2i 35;23i warm 148;19, 20 91;9i 95:li 104;20i
45;15i 47;14, 17i 54;8i warn~69;19 120;12i 170;25
65;9i 90;23i 91;8 warning 81;17 witniess 21;20i 26;4,
Uses 60;15 waste96;20 6i 83;24i 108;25i
using 14;23;45;9i wasting 180;2

110;8; 112;1, 16;
48;3; 49;23i 54; 16i 115;1, 10, 13, 13;
60;5, 21i 83;12i89;8i watx:hing 50;5 151;4i 152;6, 23i
149;2li 150;3 watershed 102;2 153;2, 4, 8, 13, 13, 16,

Watson 3;7, 13, 16, 21; 154;1, 4, 8; 181;13

V j24i 4;10, 16i 20;22; 184;4, 9, 18
43;18i 49;22i 53;24; witniess-borx 104;23
67;23;69;17 witniesses 15;25;

vaguie6;22 Watson's 45;7; 46;1 l 16;12; 52;18
value 95;15; 108;10; WatsonaY~ 56;15 wondier 26;2, 5i47;1;
119;19 way 4;9i 8;5i l 1;18i 169;4
variation 77;4, 6 18;11; 21;17; 22;4; Woolworth 32;4;
var~ty 31;10;37;20 26;10; 34:li 51;2; 39;1
various 45;9; 48;2i 53;19; 57;23; 73;17; Woolworths 129;9
75;12; 84;13i 85;22; 81;5i 82;25i 103;10, word 43;12i 49;23;
94;18; 96;6i 99;14; 20; 111;5; 117;4; 180;23
145;17; 163;3i 168;6 119;2; 121;18; 123;10; wording 175;9
VAT 126;14, 22, 23i 158;9

words 10;23i 13;21i132;8, 15 ~akniess 139;5 45;15; 46;22; 78;9i
-· ....nture 58;3i61;4, 7 web89;2 96;7; 114;4; 119;18i- .tbally 148;3 webs~ 88;15;93;21, 142;7, 9; 164;20
vernacujar 110;25 23; 94;1, 2; 98;1 li work 35;24; 47;13;
versa 112;19 99;1; 104;5 176;5; 177;20
'fflrsion 6;13; 111;18; webs~s 97;13, 24; worked 18;12; 62;13
149;15; 172;4 102;22 worked-up 141;12
vexatlous 95;14 weie 68:li 81;11 working 78;10;
via 114;22 w;e.ek 4;1; 16;6;77;17i 82;19; 176;13; 177;9,
viab~ 63;20 78;4; 88;1, 8, 14; 90;4, 20; 178;1
vicie 112;19

9; 91;22; 102;17; worried 166;2116;25; 143;22i
video 64;5 146;10 worry 2;16; 153;24
view 4;23i 6;15; 8;20; w;e.ek's88;14 worrying 154;7
9;5, 18; 10;25; 11;2,8; w;e.ekend 102;21 worse 103;16; 154;8
12;23i 13;5, 8, 15; weieks 90;19i 112;11, worth 38;10; 108;16;
14;15; 39;4; 44;11; 22 153;24
59;9; 68;3i 74:12, 21;

WH 9;4, 8; 10;3, 6, 8 worthwhlle 75:2392;8; 108;14; 140;15; Writ 78; 15, 18; 79;5,149;14; 155;21; 156;2, whatsoever 44; 16;
9; 172;13, 19i 182;12 59;12 8, 15, 21; 80;6, 8, 13,

15, 16;85;15;86;10,
viiewed 13;11; 96;20 Whienie'fflr 36;8 io, 87;5, 14, 18, 20;
viiews 13:24; 69;21 whie~as 56;3 88;4, 18; 89;8, 20, 21;

--.. :Jorously 95;4; wherievier 99;18; 90;6, 13, 18;91;4;
,;24 124;3 92:8; 95;2; 96;22;

villagie 119;24 who~ 83;22; 98;2 100;5, 7; 105;1, 1;
visit 63;5i 130;5 whose 16;23; 141;20, 125;25; 130;24
visits 63;6 22, 24i 175;5 writ's 91;16

vo~ie35;3 widie 60;6,9 wr~ 5;21; 20;9; 76;5;

volume 3;2, 2i 23;3; willing 21;17; 22;9; 81;16, 22; 82;5, 8;

29;14; 41;9; 92;22; 184;5 87;9; 150;16; 175;9,

103;21, 21; 106;24, win 118;24 20

24; 109;3; 114;14; winning 120;1 writes 120; 15
117;17; 126;7i 129;5; Wiseman 70;23; writing 5;11, 13i7;2,
157;13; 169;7i 175;2, 88:21 12; 8;16; 21;15i 28;24;
3 wish 11;15i41;5;

48;22; 57;11; 68;12;
voluntarily 86;23 86;5i 88; 11; 99;9, 23;

49;9;78;11, 16;94;5; 100;4; 101;8, 8; 116;1;
vote82;7 98;6; 109;22; 119;13i 120;13i 145;14;
vouchers 149:22 128;2; 173;9i 178;12, 152; 10, 24i 172;20;

13 175;12, 21, 22w J wished 62;8; 67;4; written 7;11; 17;22;
79;7, 14 44;8; 63;7; 78;9;
wishies 82;19 100;20; 104;2; 142;9,

wa 63;25 wishing 45;23 12; 143;20; 173;5
wad73;12 within 78;10; 82;19i wrong 9;20; 15;8;
wait 1;15 94;4; 105;15; 173;19 40;10; 124;18i 144;15;
waiting 50;5 without 3;19i 7;1 li 154;4, 5; 173;21
Walies S9;4i 82;9 20;10; 31;12i 37;22; wrongful 7;22; 68;8,

23;69;5
wrongly 173;16
wrote 1;21; 23;7;
27;4; 38;12, 19i 42;8,
17; 44; 1O; 70;9; 80;9,
10; 85;17; 142;7;
150;14; 153;20i
155;22; 171;9i 173;10;
175;18

X
X 123;13, 19, 20

y

yiear 6;23; 19;1;
51;12i 107;24, 25i
108;4i 166;16i 169;17
yiears 6;5i 28;2,4;
64;2;78;7;94;16;
96;4i 112;12i 139;1;
153;9, 15i 172;8, 18
yiesterday 1;7; 3;5;
8;6; 16;14, 24; 20;20i
43;9; 44;23; 49;23;
50;3; 51;5; sz.i,
74;23;76;3
YO 67;13; 77;4; 87:8

z
zone 65;25

Smith Bernal Rep.(0171-404 1400) Min-U-Script® (14) used :- zone



IN THE HIGH COURT OF JUSTICE
CHANCERY DIVISION

CH 1998 D No. 2149.

Court No. 58
The Royal Courts of Justice
The Strand
LONDON EC4

18th June 1999

Before:

MR JUSTICE LADDIE

--
JOHN ALFRED DONOVAN

(Plaintiff)
-v-

SHELL UK LTD

(by Original Action)

AND BETWEEN

(Defendant)

SHELL UK LTD
(Plaintiff by Counterclaim)

-and-

(1) JOHN ALFRED DONOVAN
(2) DON MARKETING UK LIMITED

(3) ALFRED ERNEST DONOVAN
(Defendants to Counterclaim)

(by Counterclaim)

MR G COX, assisted by MS L LANE, instructed by Royds
Treadwell, appeared on behalf of the Plaintiffs.

MR G HOBBS, assisted by MR P ROBERTS, instructed by DJ
Freeman, appeared on behalf of the Defendant.

SM 1TH BERNAL
INTERNATIONAL

A LEGALINK COMPANY

Computerised transcript of Smith Bernal Reporting Ltd., 180 Fleet Street, London EC4A 2HG
mail@smithbernal.com Tel: 0171 404 1400 Fax 0171 404 1424 www.smithbernal.com



..,-------- --- ·---
Shell UK.Ltd June 18, 1999

111 Friday, 18thJune, 1999
[2J (10.30 am)
13J MR JOHN DONOVAN (continued)
(41 Cross-examination byMR HOBBS (continued)
15] MR HOBBS: My Lord, could I just mention amatter before
161 I go on? I have askedmy learned friendwhether he
(7J would be willing forMr Sotherton to be out .of court
181 while I do this next part of cross-examination, He
[9] declines that.Therefore, since your Lordship has no
[10] power to compel it in civil proceedings, I am bound to
1111 goon.
1121 MR JUSTICE LADDIE: I could compel it; I could go into
1131 camera.
1141 MR HOBBS: I would wish to be in a position whereby
11'51 Mr Sotherton was not present in court.
1161 MR JUSTICE LADDIE: Mr Cox, I take it that you are not
117) prepared to askMr Sotherton to leave? A simple "yes"
1181 or "no" will do.
[19] MR COX: He is not here, actually.
11201 MR JUSTICE LADDIE: Fine.
11211 MR HOBBS: I thought you told me he was.
112~ MR JUSTICE LADDIE: Let us not worry about it -
~'1 MR COX: However, he will be coming, I expect, in the next

. .-1] 15 or 30minutes. I have to say that Mr Lazenby's
lf2'51 presence throughout the trialmight give the appearance,

· Page 1

111 impression, looking from the documents and the witness
(2] statements, is that there came a time when Mr Paul King
131 ceased to be the National Promotions Co-ordinator and
141 Stuart Carson became National Promotions Co-ordinator,
Iii) Do you remember that?
161 A: Yes, I do.
l7J Q: Looking at page 417, I identify that point in time as
181 about 30th May, which you see as the date on that
[9] Ietter.This is Stuart Carson writing back to you:

1101 ''DearMr Donovan, thankyou for your letter of
1111 14th passed to myselfby Paul King."
1121 It is about a Sherlock Holmes' game proposal?
113] A: Yes.
114] Q: Am I right in thinking that, at about May 1990, Stuart
11151 Carson effectively became the man doing the job
116J previously done by Paul King?
l17J A: Certainly at that time he was. I do not knowwhen the
[18] changeover occurred.
[19] Q: Canwe agree that it was by this point in time?
(20] A: Yes.
1211 Q: Withoutgoing into toomuch detail on this,you know, do
(22] you not, or you accept that Paul King had been somewhat
1231 unwell for some time?
(24] A: I know that now. I did not know it at the time.
l2Jil Q: Whatwashappeningwas thatfromaboutMay 1990 onwards
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111 ifMr Sotherton were removed, of a certain inequality.
ll21 MR JUSTICE LADDIE: Fair enough. Carry on.
[3] MR HOBBS: Right,MrDonovan,we go into the finalfurlong.
141 Would you take volume El,please? In that volume j-
[5) MR JUSTICE LADDIE:Just before you start,Mr Cox, two
161 things. First of all, do you remember that I asked you
(71 for a chronologywith an extra column. Has that been
~ql done?
;J MR COX: It is coming.

1101 MR JUSTICE LADDIE: So is Christmas.
1111 MR COX: Not as long as Christmas;Monday.
11r2I MR JUSTICE LADDIE: Good.The other thing is I have
1131 everybody's material on::-
1141 MR COX: Monday, on one disc.
11151 MR JUSTICE LADDIE: Your skeleton, that is the only thing
116] I ammissing.
117J MR COX: Yes. We discovered a problemwith a discwe had
11a1 prepared. It had certain extra amendments and' notes.
[19J MR JUSTICE LADDIE: The expletives!
11201 MR COX: It was cross-referenced to my learned friend's.
11211 MR HOBBS: Page 418, Mr Donovan, if youwould notmind.
lf2f21 Actually 417, ifyou would not mind.
(231 A: I have that.
(24] Q: What I am trying to do is to get my bearings with you
[~ forwhat was happening within Shell in 1990. My
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111 he had been sidelined within the departmentt would that
121 be a fair way ofputting it?
£31 A: Something had happened and he had apparently been
141 demoted.
[5) Q: Yes. Do you mindme calling it "sidelined"?
161 A: Okay.
(7] Q: All right. Now, page 420, if you would. Here is a
18] letter from Sainsbury's, dated 20thJune 1990, and it is
[9] addressed to you.Are you familiarwith this letter?

1101 A: I am indeed.
1111 Q: You can see the contents of the letter. I do not think
1121 any ofus have retained copies of the letter of 31st May
113] that you may have sent to Mr Sturrock?
114] A: It was a mail shop letter that went to a lot of
11151 companies.
1161 a: It was a sort of pitch for business?
l17J A: Yes, it was.
118] a: Are you able to saywhat it was a pitch for business
[19] for?
(20] A: Yes, it was the Disneytime promotion.
1211 a: It was a game concept?
1221 A: It was a game with a detachable loyalty card as well.
1231 Q: Right.As I understand your evidence in relation to
[24] this document, this was regarded as significant from
I~ your perspective to receive a reply from Sainsbury's
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111 because they had never responded to amail shop before?
(2J A: That is correct, yes.
131 a: Ifwe turn the page then to page 421, this is you
(4] writing on 25thJune 1990 to Stuart Carson?
~ A: Correct,
l6J a: By now, Stuart Carson is firmly in the driving seat at
[7] Shell on these matters, is he not?
181 A: Yes.
191 Q: You are writing:

110J "Dear Stuart, re J Sainsbucy's.
1111 "Sainsbury's have never before expressed the
1121 slightest interest in promotional games. I was
113] therefore very surprised to receive a letter this
114] morning from Brian Horky, their advertising and
11151 marketing manager, taking us up on an offer to make a
116] presentation.
117] "I therefore thought it might beworthwhile taking
118] advantage of the opportunity to mention the multibrand
119] game concept to them- hence my call to you this morning
(20] requesting permission to do so. I willmake it clear to
1211 Sainsbucy's that the approach in regard to the
1221 multibrand game is at our instigation and purely to
- 1 explore the possibility of joint promotional activity

124J between Shell and Sainsbucy's, without any commitment
~ from either party."

Pages

111 A: It would just be a computer reference.
121 Q: It was not at random,was it?
131 A: I would not have thought so.
141 Q: I have seenmanyofyourdocumentsandihavelookedat
(.6] the references on the top of them.As I understand it,
[61 you have a proposal file reference number for proposals
[7J that you make to people and for related correspondencer
181 am I right?
(9] A: With all correspondence that went out.

11 DJ a: And proposals in the form of three, four, five
1111 page documents, and so on, that you present to your
1121 clients, you use a proposal file reference number, do
113] you not?
1141 A: Right.
11/il Q: That is correct, is it not?
116] A: I will check, yes. I think that would be the case.
1111 Q: I hope we do not get hung up on this. I could point to
118] quite a few documents whore you have actually said on
119] the front ofit:;-
(2DJ A: Yes, I am sure that is the case, so thatwe can find it
1211 quickly ifwe wanted to.
1221 Q: That is the whole purpose of it, is it not?
(23J A: Yes.
124] Q: If I have understood your file numbering system
[21>1 correctly, you went up alphabetically from one file to

Page?

111 A: Correct.
(21 Q: Now, I infer from this, and I believe you will confirm,
(31 that you had nevermet Brian Horley yourselfbefore?
141 A: No, I had not.
[.6] a: I thinkyou had probably never spoken to him?
[61 A: Never spoken to him; no contact at all.
[7J Q: This was a step into the unknown, from your point of
·91 view?
,dJ A: Yes, it was.

1101 Q: Okay. Stuart Carson gives you permission tomention the
1111 multibrand game concept to them?
1121 A: Correct.
113] a: Just to be clear on this, the multibrand game concept,
114] that would be Megamatch,would it not?
11151 A: Yes, it would.
116] Q: This would, therefore, be matching halves used as a
1111 universal promotional currency?
118] A: That is correct, yes.
119] Q: Just help me on one thing: do you see the reference at
1201 the top of the lettor,JAD/RGS/SB85? I would like to
1211 knowwhether I have correctly decoded this.JAD is you?
(22] A: Correct.
(23] Q: RGS is Sothorton?
(24] A: Correct.
(2~] Q: AB85 is your promotional proposal file reference?
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111 the next file. So you start withA, you goAB, then you
[2J go B, then you go C, D, E, F, G.That was howyouwent
131 up on these files?
141 A: Yes.
1:51 Q: So we are into the file references which carry theAB
161 number here, and this one has a file reference number
[7J AB85 at the top.Turn the page then.please, to
[81 page 422?
l9J A: Right.

1101 a: This is a letter which you sent out to Horley, so far as
1111 I can telh yes?
1121 A: Yes, correct.
113] a: Look at the reference at the top:JAD, that is you.
114] SDP, that is Mrs or Miss Peacock, is it not?
11151 A: Sharon Peacock, yes.
[16J a: What was she in your organisation?
1171 A: She was the officemanager.
118] Q: Right.When did she leave your employment?
[19J A: I would guess at the end of 1991, although she did do
1201 some part-time work forme after that, in through 1992
1211 and since then.
1221 a: I think I established with you that she lived in
[23] Stowmarket?
124] A: Yes, Stowmarket.
[2/il Q: And she is alive and well, is she not?
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111 A: As far as I know. I have not spoken to her for some
121 time.
131 Q: Here is your letter of lOthJuly 1990 to Brian Horky,
[41 marked "Strictly confidential".You see the reference,
115] "It's called Disneytime .. ."
ISJ A: Yes.
(7] Q: You introduce Disneytime down those three following
181 paragraphs; yes?
191 A: Yes.

110] Q: In the bottom paragraph, you say:
1111 "I would also like to take this opportunity to ask
1121 if Sainsbury's might be interested in entering into
1131 exploratory discussions regarding a joint commercial
114] game noxt yearwith Shell UKOil.As you may be aware,
111il we have supplied Shellwith all of their promotional
116] games during the last decade and this approach is made
117] with their knowledge and approval."
11a1 Then you talk about the basic idea, and it is the
l19J one we have just discussed?
(20] A: Yes.
(21] Q: The matching halves, common currency, and so on?
(22] A: Yes.
11 Q: You say:

1>!4] 'The actual game format and theming would
(2fi] obviously be subject to agreement by both parties", and

Page9

111 so on.
121 The last paragraph, let us just notice that, on
131 page 423:
[4] 'To be frank, Iwas surprised to receive your
115] response to my letter because Sainsbury's have not been
16] receptive in the past to even considering promotional
[7] games. However, I hope the concepts mentioned above do
18] demonstrate that it is possible for Sainsbury's to
191 benefit from the proven appeal ofpromotional games,

1101 without using a theming (i.e, Bingo) which would
1111 obviously be totally incompatible with Sainsbury's
1121 image."
11 a1 All right?
114] A: Yes.
111iJ Q: You had not, I think, spoken to Brian Horley at that
[16] stage.This was a letter, you were responding, and this
111J was the way you chose to communicate with him?
118] A: I think that is correct, yes.
119J Q: Here we are inJuly 1990 and as fa£ as you can recollect
[201 now, you had not actually spoken to Horley, this is the
(21] only communication you had with him?
1221 A: I think that is correct, yes.
[23] Q: Okay. I just want to showyou one or two letters in
(24] passing, that were passing between yourselfand Stuart
(21iJ Carson at this time?

Page 10

111 A: Right.
121 Q: Page 429.
131 A: I have that.
[4] Q: Thankyou.This isAB108, the reference at the top. It
115] is yourselfwriting to Stuart Carson.The point I want
161 to make here is that you are communicating nowwith
(7] Carson on 17thJuly, 1990. He is the person that your
181 company is dealing with within Shell at this point in
19] time, is it not?

11 OJ A: Wewere talking to StuartCarsonandtoPaulKingduring
1111 that period.
1121 Q: Yes.Whywere you speaking to Paul King, do you say?
1131 A: Because we were working on another project, I think it
[14] was a Select Shop game, ifmymemory serves me
11 liJ correctly,We were doing that with Paul exclusively,
116] Q: That was his remit,was it,within Shell at that point
117] in time?
118J A: Yes.
119] a: So farasNationalPromotionswereconcerned,youwould
1201 be speaking to the National Promotions Co-ordinator,
1211 would you not?
1221 A: I spoke to Stuart and Paul about the National
[23] Promotions.
(241 Q: Paul Kingwas not theNationalPromotions Co-ordinator
12<51 anymore?
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111 A: No, but he had been and Stuartwas green in the job and
[21 he relied on Paul to quite a degree.
13] Q: How do you know that?
[4] A: From just the contact that I had with them at the time.
[61 Q: Here are the contacts you are havingwith them. Herewe
161 are inJuly, you are writing letters to Stuart Carson.
171 We have one on page 429. I do not think the precise
[8] details of the contents of this letter matter verymuch
19] but, as far as I can see, it is a game promotion concept
[10] you are discussing with him?
1111 A: Yes.
1121 Q: Would that be right?
1131 A: That is correct.
114] Q: That is 17thJulyyou are writing to him.Turn the
111iJ page to page 431.This is you, again, 18thJuly,in
116] contact with Stuart Carson, are you not?
117J A: Yes.
(18] Q: This is what?
1191 A: This is StarTrek,
1201 Q: Okay.The position on StarTrek is a little complicated
1211 because there were questions over clearances and rlghts
(22] andwhen theywere going to go public, and so on.The
[23] point I am putting to you is that you are communicating
(24] with Stuart Carson on this potential national promotion
(21il on 18thJuly?
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111 A: Iwas communicatingwith Stuart. I also spoke to Paul
121 about it as well.
1a1 Q: You spoke to Paul about StarTrek, did you?
141 A: Yes.
[6J Q: You did not write to him?
161 A: No, I spoke to him on the telephone.
171 Q: What was Paul's involvement in that?
181 A: Because Stuart was speaking to him about it, they had
(9J the proposal and they were discussing it. I phoned and

110J got Paul King instead of Stuart and he said that they
1111 were excited about it, and so on, and that Stuart would
1121 be talking to me further about it.
1131 Q: You remember that very clearly, do you?
(14) A: I remember I was pretty excited about it myselfat the
11~1 time. It was very important to me.
(16) Q: As far as I can tell,with one exception, youwere not
1111 in correspondence with King at all inJuly 1990?
118) A: Was that the Select Shop game?
1191 a: As far as I can tell, based on documents I have seen.
1201 A: I certainly spoke to him a number of times during that
1211 period on the Select Shop theme. I would need to check
1221 the documents to be certain of this but that is my
, 'l recollection sitting here. I also spoke to him about
_L4J StarTrek,
12/il Q: StarTrekwas a national promotion, potentially?
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111 A: Yes. Remember, the Disneytime project that I had
(2] written to Sainsbury's about, I had worked on that with
(31 Paul King, not with Stuart Carson.
(41 Q: Let us turn on. Page 434, just showing you another
~l letter here. Here you are on 18th July, corresponding
161 with Stuart Carson.
(7) A: Right.
·~1 Q: This is StarTrek?
,dJ A: Right.

1101 Q: All right?
1111 A: Yes.
1121 a: I do not see any passing references in here to Paul
(13) King's name at all.
1141 A: No, themain contact was with Stuart Carson on Star
111iJ Trek.At the beginning, Paul was involved when they
(16) wore thinking about It.After that, it was Stuart.
1111 Q: All right.You are still using yourAB reference
[181 numbers and the numbers are rising.This isABll0.
119) That was the way it went,was it not, on promotional
[20) proposals' correspondence, the number rose? It wasAB
1211 for the volume you filed it in and the numbers went up
(22) sequentially.
[23)~ A: Generally, yes.There were two different terminals
(241 hurning out this correspondence and they were picking
(2'5] ff numbers to put on the references,
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111 Q: Youwould not want two documents carrying the same
121 reference number, would you?
[31 A: Unfortunately, that does happen, yes. Sometimes I have
141 got involved myself and, to save typing in the name and

~

address again, I would take a letter that someone else
had got with a reference number and use the address from
there and just type in the letter myself.
Q: You would use the same reference number?

191 A: Not on purpose but that could happen, yes. Sometimes
110) I would put "/B" on it.
11~ Q: Tell me why you put "/B" on it?
11 A: To denote that Iwas using the same letter thathadbeen
11 used before but I was involved in that.
1141 a: The"/B"wouldtellyouwhat,whenyouwentbacktoyour
111iJ files?
116) A: It would only tell me that I had re-used the letter that
1171 had been typed before, I had used the top details again.
1181 Q: I do not see~ I knowwhat you are talking about
[19] because there is a document that has a "B" on it, but
1201 I do not see too much of that happening in these files?
1211 A: I am just saying that did happen. I think Shell would
(22] know by now frommy correspondence that, as far as
123) references Me concerned and dates, I am not always
1241 accurate.
12'51 Q: Come on now.You are using these proposal file
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111 reference numbers ~AB110,AB114 ~fora reason
(21 because you need to know, when you go back to a given
(3) customer, what you had previously said to them, do you
141 not?
l6J A: Yes. In general terms, yes, the people in the office
[61 were using the system and they usually generated the
(7) documents.
1a1 Q: Can I just have your position clear on this?What do
[9] you say the significance is of there being a "B"

1101 reference on the file number?
111~A: Itwouldnormallymean that I had becomeinvolvedinit
1121 d had re-used the address and put new content
113 derneath it.
(14] Q: When you say you had become involved in it, of course
11'5) your reference, your initialsJAD, appears on quite a
116] few of these letters and there is no "B" after the~
1171~ A: What I mean is I had become physically involved in the
1181 ping side of it.
119] a: So a letter that carries the designation "B" is one that
120) you had a hand in actually physfcally typing?
1211 A: Yes. Maybe I edited it or something but normally it
1221 would mean that I would have typed it in.
(23) Q: Thankyou for that assistance. Now turn to page 439.
(24] Here is a letter, I am showing it to you not for its
121iJ content but because here we are on 20thJuly, you are
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111 writing to Stuart Carson,JAD/SDP/ABl 14, and this is
121 about StarTrek, the game; all right?
131 A: Right.
141 a: This is demonstrating, in this correspondence thatwe
~ are looking at here, a pattern, is it not, whereby you
16] are communicatingwith Stuart Carson during July?
[7] A: That is correct, yes.
181 Q: On anything thatwas ofany real importance in terms of
19J National Promotions, you would have to speak to Stuart

110] Carson or write a letter to him, would you not, at this
111 l point in time?
1121 A: Theywere stillworking as a teambut Stuartwasdealing
1131 primarilywith the StarTrek game and Paulwas still
1141 advising him onmatters and Paul was primarily
[1i;J responsible for the Select Shop game.
116] Q: Yes, but who is in charge?
1111 A: I guess that it must be Stuart Carsonwho had got that
118] title.
1191 Q: Put it this way: on anymatter ofparticular importance,
(20] you would have to make sure that Stuart Carsonwas,
[21] shall we say "in the loop"?
[22] A: Yes.

---...,1 Q: That is because Paul King had been, as I think youwere
,,41 prepared to agree a little while ago, sidelined within
I~ the department and that the manager in charge was
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111 I l A: I would say that I did.
(2] Vj Q: The reference as a matter of fact,ABl00, I thinkit
131 cross-correlates with the letter to Sainsbury's :;-
141 I will just look that up so I amnot wrong on this. Is
~ it 431?That hasABlO0 on it.
16] A: Yes.
(7] Q: Anyway, here we are on page 449.This is a letter that
181 you had written to Mr Horley.You had a hand in this;
19J yes?

110J A: Yes.
1111 Q: It goes out under the signature or above the name of
1121 Roger Sotherton; eight?
1131 A: Yes.
1141 Q: The fact that Roger Sotherton is the signatory to this
11i;i letter indicates simply that you were working together
116] on the communications you were having, or you say you
1171 were having,with Sainsbury's; correct?
1181 A: Yes. He hadnowbecomemore involved in thatbecause
1191 I was so involved in StarTrek,with Stuart Carson.
1201 a: You knewwhat was going on here, did you not?
1211 A: Yes, I did.
1221 MR JUSTICE LADDIE:Justamoment.MrHobbs,areyougoing
[231 to ask anything about those numbers that appear in 431
[241 and 449? I just want to know if you are going to or
[2i;J not.
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111 Stuart--
(2] MR JUSTICE LADDIE: Carson.
131 MR HOBBS: Carson, I am sorry.
141 A: I did not knowwhat had happened. I guessed that j-
(.5] I did not raise the subject because I thought it could
161 be embarrassing.
[7] Q: Why did you thinkit would be embarrassing?

--•a1 A: BecausehewasNationalPromotionsManagerandnowhe
J] was not, someone else had that function. But he also

1101 hadmore experience than anyone else in the Promotions
1111 Department because he had been there such a long time
1121 and I thinkthat he was seen as a valuable asset to give
1131 advice to the people that succeeded him.
1141 a: Right.
11i;i A: I thinkI have seen that in Shell's witness statements.
1161 Q: You have seen that inwhat?
[17] A: I think I have seen something along those lines in
1181 Shell's witness statements.
1191 Q: Turn to page 449 in this bundle, please. Do you
(20] recognise this letter? I would be very surprised if you
1211 say you do not.
1221 A: I do recognise it, certainly.
1231 ~a: You see the reference at the top,ABl00b?
(241 A: Yes.
12i;i Q: You had a hand in typing this letter?

11]
121

MR HOBBS: Okay, I will, and I will do it this way.
I jumped off it because I could hear 431 being suggested

[31 tome.
141 Could you just put a finger, please, in 449 and
(.5] could you please go back to 422?
161 A: Right.Yes, I have that.
[7] Q: Right.Now, the ,refe,renceJAD/SDP/ABlO0 is on 422;
181 right?
191 A: Yes.

1101 Q: Although for a reason which I cannot explain, but
1111 I rather came to the view that it was a typing error on
1121 431, there isABlO0 again, but I may bewrong on that.
1131 Anyway, turn to 449.You haveABIO0b.
1141 A: Right.
r1r;i Q: Remembering what you do about your numbering system
and

1161 the way in which something acquires a "B" number, do you
1171 thinkit likely that the 449 reference to AB100b is
1181 linked back to the 422 reference toABlO0?
[19] A: Yes.
1201 a: Right.
1211 MR JUSTICE LADDIE: ls that all you were going to ask?
[22] MR HOBBS: That was all I was going to ask
[231 MR JUSTICE LADDIE: I do not understand for the moment,
[241 Mr Donovan. I understood you to say, '1t rang a very

Page 18 J [2,5] familiarbell withme because sometimes, when I want to
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111 use a letter again, I put it up on the screen, blankout
[2] all the text that I do not want and type the new text

131 and sometimes I find I send off letters with the old
(41 date on it bymistake, as a result", I think lots of
l5J peoplewho are not professional secretaries do that.
161 I thought that that was the sort of thing that youwere
[7] saying you did, that you pull up an existing letter,
18] blankout the bits you do notwant and retypej
[9] A: Yes, I did do that, yes.

1101 Q: Is that what you are saying has happened here?
1111 A: I guess that is what happened here. Of course, it is a
1121 long time ago but I would think that was what had
113] happened.
114] Q: Mr Donovan, it is not possible. If you look at 449?
11~ A: Mmm.
116] Q: And you look at the code at the top, RGS/SDP/ABlOOb?
(17] A: Yes.
1101 Q: If you had taken an existing letter and blanked out the
1191 text, you would have ended up with the same code, the
(20] same address at the top, but the only thing that has
(211 been retained is ABIO0. For example, at 449, RGS/SDP;
(22] 431 is JAD/SDP and so is 422. If you just blankout the
"'31 text, you should have hadJAD/SDP?
,~41 A: Yes, but I may have changed the reference at the top as
12~ well.

Page 21

[11 Q: If you changed the reference at the top,why did you
(2] leaveABIOO? It goes a bit further than that.You then
(31 change the date, do you?
(41 A: Change the date.
[5] Q: You change three-quarters of the code, change the date
[61 and just leave in the :--:
[7] A: I thinkit was to save typing in the address.
{81 Q: I see.
.Jl (11.00 am)

110] MR HOBBS: In fact, this is a fresh letter, is it not, to
1111 which you have given the code numberABl00b?
1121 A: Yes.
1131~ Q: Right.This is a fresh letter which you had a hand in
1141 ping; corrects
11~ A: Yes.
1161 Q: Like all these letters in sequence, it would have been
1171 filed when written on theAB file,would it not, because
118] of the way these files run in sequence?
1191 A: I would have thought so, yes.
120] Q: It is the obvious place for it, is it not?
1211 A: Yes, it is.
(22] Q: There is no point in using a numbering system of the
(23] kind you are using unless you, in fact, put the letters
[241 in the relevant file, alphabetical file, in the correct
~ sequence of numbers.There is no point, is there?
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111 A: No.
121 Q: So that is the file that this would have got into and it
(31 is a letter you had a hand in writing on 24thJuly,
141 1990. Let us look at the first portion of the textt
[5] "I amwriting to confirm themain points of the
161 telephone discussions whichJohn Donovan and I have had
[7] with you."
181 Okay?
191 A: Yes.

1101 Q: Howmany conversations were there?
1111 A: I had one conversation. I thinkRoger may have had one
1121 ortwo.
1131 Q: WouldRogerhavehad the telephone conversationinyour
1141 presence?
11~ A: No, I do not think so.
116] Q: Would you have tape recorded it ormade notes about it?
1111 A: No.
1181 Q: Surely you would have made notes about it,would you
1191 not?
1201 A: I would not have done, no, because he had calls with
(211 him.
(22] Q: Would he have made notes; was it his practice to make
(231 notes?
124] A: No, it was not his practice, unless we were making a
12r;1 proposal to someone, then notes would bemade.
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111 Q: All right.You have pitched-; andwe have established
121 this by the Ierters-, on lOthJuly 1990, that was the
[3] letter at 422, you have pitched for a game?
[4] A: That is correct.
[5] Q: What you are saying, or what you wishmy Lord to
16] understand is that by the time we get to 24thJuly you
[7] have revealed more than a game, you are talking about a
181 long-termmultibrand loyalty scheme, are you not?
19] A: Yes.

1101 Q: At what point in time between lOthJuly game proposal
1111 and 24thJuly multibrand loyalty proposal do you say
1121 that you discussed with Horky the latter, the
113] multibrand loyalty:--:
1141 A: I had a phone call with him probably within a few days
11~ ofwhen we sent the first letter.
1161 Q: Right.
1171 A: Then Roger took that over, I asked him to.Mr Horley,
[18] if I recollectcorrectly, did not have time to talk
1191 about it and I asked Roger to phone him back.That
1201 happened in the intervening period.
1211 Q: All right. So is it your recollection and your evidence
[22] that you, yourself, discussed with Horley the multibrand
(231 loyalty programme, as we call it?
(24] A: I do not think that I did, no. I phoned him about the
12~ letter that I had sent, which was about Megamatch, and
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111 asked whether he had time to discuss it or whether we
[2] could set up a meeting. He said that he was busy and he
(31 had not had time to look at it and could we call him
141 back in a few days? I handed it over to Roger Sotherton
[5] to do that.
[61 a: We are what, four, five, six days after 10thJuly, that
[7] you are making that follow-up conversation?
181 A: I would have thoughtwithin a few days.
191 Q: Four, five, six days?

1101 A: It is very difficult for me to say now. I would say
1111 within a fewdays. I would say about three days after
1121 the first call.
11 aJ a: So you, in fact, do not get anywhere with him on the
114] follow-up call because he is not able to respond to your
11P1 letter of IOthJuly?
[16] A: Yes.
1111 Q: You then pass it over to Sotherton?
l18J A: Correct,
11s1 Q: How long do you understand Sotherton to have waited
(201 before Sothertonmade contact?
1211 A: I cannot recall that now. I just do not know.
1221 Q: Sothertonwould have made contact from your offices,
- 11 would he not?

_,,41 A: Yes, he would have done.
[2~ Q: The number ofpersonnel inyomoffices was nevermore
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111 than about si,x,was it, at this point in time?
121 A: That would be about correct.
[31 Q: In those circumstances, you would have got to here,
(41 would you not? Sotherton would have reported back to
[5] you?
[6J A: Yes, he would have done.
(7] Q: Do you remember him reporting back to you on the
'81 discussion?
.~l A: I do,butidonot,remembe£thee;;x:actdateofwhen that

1101 happened.The other side of it is that I was very busy
1111 trying to find the concept to put up to Shell instead of
1121 the Disneytime and I thought of StarTrek and got
1131 totally engrossed with that,which is why I handed this
114] over to Roger Sotherton.
[1pl Q: So you give Sotherton the task of following up IOthJuly
1101 letter, and that letter is about a game, a Megamatch
1111 game?
118] A: Correct, yes.
[19] Q: Youmusthavewantedtoknoworyoumusthaveheardat
(2DJ some stage that he had made contact with Horley again?
1211 A: Yes.
(221 Q: What shallwe say,five or six days after IOthJuly?
123] Seven or eight days? Howmany days do you reckon?
124] A: I cannot recallnow. Iwouldhave thought itwouldhave
(2,5] beenwithin a matter of days rather than weeks. I would
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111 have thought it would have beenwithin a few days.That
121 would be my guess.
131 Q: So it is a fewdays added to a few days. Let us say slx
141 or seven days then after 10th July.You hear from
[5] Sotherton.What does Sotherton say to you about his
101 conversationwith Horley?
171 A: He said that he had spoken to him about theMegamatch
181 game and that it was clear that Sainsbury's were not
(91 really interested in a promotional game and he decided

110] fromwhatMr Horleywas saying that he may as well-, as
1111 always,whenwe talk about Megamatch, he thought of the
1121 loyalty version ofit and he thought that could be the
113] right thing for Sainsbury's and he discussed it with
[141 him.
[1Pl Q: You are saying, are you, that Sotherton reports back to
[16] you saying, "I tried to get him interested in the
1111 Megamatch game, he was not very interested so I tried to
1101 lure himwith discussions about the multibrand loyalty
119J programme"?
1201 A: Yes.
1211 Q: Right.What was your understanding ofwhat Roger
1221 Sotherton had told him about the multibrand loyalty
(23] programme?Were you given to understand what
(241 information had been passed on?
12~ A: In general terms, he told me that he had described the
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111 scheme to him, that Mr Horley had agreed to treat the
121 information as being confidential and he had just
[31 described how it was different to Megamatch because a
[41 lot of the features, of course, are similar, or the
[5] same.
101 Q: You are saying, I think, that you were not party to
171 those discussions between Sotherton and Horley?
181 A: I do not think so, no.
19] Q: Didthere comea time subsequentlywhenyouwereaparty

110J to discussions on the loyalty brand programme point with
1111 Horley? Did you become a party to such discussions?
1121 A: It is possible that I did. I do not have a
1131 recollection. It is possible that I did.
1141 Q: Look at the letter on 4491
11i;1 "I amwelting to confirm the main points of the
116J telephone discussions which John Donovan and I have had
1171 with you."
[18] Does that jog your recollection?
(19] A: Yes, because I certainly had the first conversationwith
1201 him whenwe discussed the: Megamatch game.
(2~ a: And you typing out this letter, are you not?
[2 A: Yes, well, I was certainly involved in that.
123 Q: Here you are, drafting or typing it, in some way
(24] producing this letter, and you are referring to
12 telephone discussions which you are attributing to
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111 yourself as well as Sotherton?
(2] A: Yes.
(31 Q: Would I be right in thinking that you did in fact at
[41 some stage prior to this letter yourself speak to Horky
[5J about the multibrand loyalty programme?
161 A: I would not rule out the possibility, but I do not
[7] recollect it.
181 Q: Surely this was a rather important event,was it not?
191 A: As far as I can recall, Roger dealt with that part of it

11 DJ withMr Horky.
1111 Q: Not entirely alone surely?
1121 A: Entirely alone, becauseIwasgettingabsolutelywrapped
113] up in the StarTrek project.
l14J Q: Me you trying to distance yourself from any
111>] communications between yourselfand Horky over the
116] telephone?
117] A: I am trying to give you my best recollection ofwhat
1101 happened.
11s1 MR JUSTICE LADDIE: You have to be fair.This letter says,
(20] "discussions thatJohn Donovan and I had with you" and
[21] if you look straight below, the first thing that is
(22] there is the Megamatch.
'l MR HOBBS: I understand that, my Lord.

,-41 MR JUSTICE LADDIE: Youputittohimthathewasdistancing
(21;] himself from all the conservations.
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111 MR HOBBS: No,my Lord,with great respect, I did put that
[2] point but I was conscious ofwhat I was saying and
131 I believe I have a proper basis ofputting it the way
[41 I did.
[5J Can I just be clear on this? Is your best
16] recollection now that in discussions you had yourself
[7] with Horley, you, yourself, did not discuss the
- •01 multibrand loyalty programme?

J A: I do not think that I did, to the best ofmy
1101 recollection. It is possible that I might have spoken
111 J to him subsequently but I cannot :-:- I have not got a
1121 recollection of that. I would not rule it out.
113] a: Keep a finger in 449 and turn back to 421, please. On
114] 421, you make a point ofasking Stuart Cai-son for
111>] permission to discuss with Sainsbury's the multibrand
116] game, Megamatch?
117] A: Yes.
1181 Q: Right. Did you make a point of seeking permission from
119] Stuart Carson to discuss this multibrand loyalty
[20] programme with Horky of Sainsbury's?
(21] A: I have not got a recollection that I did. I may have
(22] done, but I cannot recall that I did.
(231 Q: Youwould certainly agree,wouldyounot, thatyou ought
[241 to have done?

111 a derivative of the Megamatch idea of a Shell-led
121 consortium.You have to remember that at the time I was
131 extremely busywith Stuart on the StarTrek project
[41 which was just starting and if perhaps that had not been
[5J the case, then maybe we would have discussed it with
161 him. I might have done but I cannot recall that.
17J Q: I just want to follow up with something that I think
181 I heard you say there.Were you for a moment suggesting
191 there that the permission referred to on 421 extended to

110J what you are calling the multibrand loyalty programme?
1111 A: I am saying thatMegamatch,inmymind,thatwaswhere
1121 the multibrand loyalty scheme came from and, as I have
1131 said many times,whenever we got into conversation with
1141 anyone about Megamatch,we often thenwent to the
(11>] loyalty version of it.As I also said yesterday, one
116] was a short-term game and the otherwas a long-term
117] loyalty scheme.
1101 Q: I am not sure you actually answered my question there.
(19] Me you suggesting in your evidence now that the
1201 permission that you refer to in this letter on 421 would
1211 have extended to the multibrand loyalty programme?
1221 A: I am not sure that that would be fair to say that.
[23] Q: No. In fact, the position would be that if you were
1241 going to disclose the multibrand loyalty programme to
121>] Sainsbury's, that is something that you would have had
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111 to revert to Stuart Carson on, is it not?
(2] A: I am not sure about that. I think that our relationship
131 with Shell was good enough that I had the consent from
[41 him to talk to Sainsbury's about the Shell-led
[5J consortium and what I was then-, what we were going to
161 suggest to Sainsbury's was not a mile away from that.
[71 It was a Shell-led consortium.
181 As I said earlier, ifwe had not been very busy on
(91 the other project, maybe I would have specifically

1101 raised the subject with him.
1111 Q: Let us press on in the letter on 449.Was it your
1121 understanding when you wrote this letter that Sotherton
1131 may have had more than one discussion with Horky on the
114] subject of the multibrand loyalty programme?
11i;1 A: It is very difficult to put mymind back to 1990, unless
116] there is something that says it in the letter. I knew
[17] certainly that he had spoken at least once to Mr Horley
[181 and maybe I knew that he had spoken to him more than
11a1 once. It is possible that I also spoke to Mr Horky
1201 again, I just do not have a recollection about it.
1211 a: When Sotherton informed you ofhis discussion with
1221 Horky, did Sotherton go on to tell you anything about
(23] how interested or otherwise he thought Horleywas in
124] what had been discussed with him?

121il A: I am not sure that thatwould be the case because itwas I [21iJ
Page30
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111 written. He must have given me the basics of it, yes.
121 Q: But you do not have any recollection, as you give
131 evidence now, as to whether you picked up any idea as to
(41 the degree of enthusiasm that Horley may have had for
[5] this concept?
16] A: I remember that it was not something that Sainsbury's
[7J were going to do immediately. Itwas something they
1a1 might be interested in at a later date.
191 Q: So~

1101 A: If the timing was right with Shell, then we should get
1111 back to them.They were aware that Shell were not ready
1121 for a long-term scheme, they were concentrating on
1131 short-term activity, which was the reason we went with
[141 Megamatch, but that at a later stage, if Shell decided
11i;i to go with it, then we could go back to Sainsbury. I do
l16J not think that there was anything more than that to it.
1171 There was not any guarantee that Sainsbury's had a
1181 strong interest in it.They had an interest in it.
119] Q: They were kind of going to wait, were they, to see
[201 whether Shell came back to them on the proposal; is that
[211 what you are saying?
(22] A: Yes, and they would consider it at that time.
..,31 Q: Atwhattime?
41 A: Whenever Shell wore ready to look at it seriously, then
~ Sainsbury's would consider the proposal again.
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111 Q: No matter how long it was before Shell came back to
121 them?
[31 A: I do not suppose there was any date put on it.
141 a: Why was there no date put on it?
[5] A: Because the petrol promotions run in cycles, you have
[61 several years of loyalty schemes and then they change
[7J over to short-term activity, and then they swap back.
18] It has been going on since the 1960s, that I know of.
ll Q: On 449 we deal under the heading, first of all, with

,101 Disneytime and Megamatch proposals.This letter records
1111 that you have decided that the timing would not be right
1121 for Sainsbury's to move into promotional game activity
113] in 1991.You are willing to reconsider the opportunity
1141 at a later date?
11i;i A: That is correct, yes.
1161 Q: That was effectively, "Do not call us, we will call
1111 you", was it not?
1181 A: You could interpret it that way.They were not in the
1191 market at that time for a promotional game.
(20] Q: Right. Now the next heading you have in this letter is
1211 "A multibrand loyalty programme"; right?
1221 A: Right.
(231 Q: You are writing here:
(241 "When the timing is suitable for Shell,
[2i;J Sainsbury's will be willing to consider the

111 consortium-based customer loyalty promotion which (with
121 Shell's approval) we disclosed to you in strictest
[31 confidence."
141 A: Yes, I see that.
[5] Q: My Lord, I wonder if the window could be shut. I am
161 finding it very difficult to hearwhat the witness is
[7) saying.We seem to haveWorldWar 3 started out there?
1a1 MR JUSTICE LADDIE: The people who are trying to disrupt
19J central London at the moment do not have helicopters.

1101 They disapprove of helicopters and everything else.
1111 MR HOBBS: I am sorry, I am finding it so difficult to hear
1121 what is going on.Thank you.
1131 You got that first sentence, did you?
1141 A: I did.
11~ Q: "With Shell's approval"?
116] A: Yes.
1171 Q: When did you get that approval?
1181 A: I would guess that I am referring to the letter that was
1191 actually relating to Megamatch.
(20] Q: Let us just look at what you have actually written:
(211 " •••willing to consider the consortium-based
(22] customer loyalty promotion which (with Shell's approval)
(231 we disclosed to you in strictest confidence."
1241 That is implying that the disclosure was with
(2~ Shell's approval?
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111 A: In the intervening period we had, of course, then
121 discussed this with Shell.That was around 20th, was it
[31 not? We discussed this with Shell and we did get their
141 approval to send the letter to Sainsbury's.
[5] Q: I am not talking about the letter; I am talking about
161 the discussions.This letter that we are looking at
[7J here is recording the discussions.
181 A: Well, this happened after we had got Shell's approval to
[91 write to Sainsbury's and I guess I was talking about

110] that.
1111 Q: You are talking about getting Shell's approval to write
1121 to Sainsbury's. Your letter is saying "Sainsbury's will
1131 be willing to consider the consortium-based customer
[141 loyalty promotion which (with Shell's approval) we
11~ disclosed to you in strictest confidence."
[161 We are talking about events which have already
1111 happened before this letter?
1181 A: Yes. •
119] Q: First of all, do you say that that is true, that you got
1201 Shell's approval to make the disclosure to Horley of
1211 Sainsbury's?
1221 A: Roger Sotherton spoke to Paul King about it andwe sent
1231 a letter across to them.They changed it slightly and
(241 we sent that to Sainsbury's, with their approval, yes.
12i;1 Q: You are talking about letters. I am asking you about
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111 discussions. I have built up a picture from your
121 answers that there was one, or maybe more, telephone
(31 conversations between Sotherton and Horley and I have
141 understood you to say that in one, or possibly more
IP] discussions between Sotherton and Horley, Sotherton
l6J reveals the multibrand loyalty programme concept?
(7] A: That is correct.
181 Q: I am asking you whether that disclosure in that
[9J telephone conversation, or there may have been more than

1101 one, whether you say that that disclosure took place
1111 with Shell's approval; the actual telephone disclosure?
(12] A: It is very difficult for me to say under the
113] circumstances that I was extremely wrapped up in a£4.5
1141 million project for Shell, Star Trek, trying to arrange
11i;i licencing, the print, etcetera, for that.This was of
116] secondary importance because I knew that Shellj- the
117] timing was not right for them.They were going with
11a1 Star Trek and were looking at other short-term
11 sJ activity.This was of secondary importance and
(201 I therefore decided to ask Roger to deal with it, and he
1211 dealt with Paul King at Shell.As far as the exact
(22] timing is concerned, it is difficult for me to recall

_:::31 that now.
.J l Q: At all events, you are in some way involved in the

12i;i j~g of this letter we have on 449?
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111 the multibrand loyalty programme took place without
12] Shell's approval?
131 A: It is possible that the first discussion that Roger had
(41 with Mr Horley, that he did that without Shell's
IP] approval.Yes, I think that is possible.
161 Q: You think it is possible.Are you able to give my Lord
(7] an indication as to just how likely you think it is that
18] Sotherton did that?
(91 A: Iwould have thought that it was quitelikelybecausemy

110J impression was that when he had the conversation he was
1111 not intending to raise that subject. It was only in
1121 response to what Mr Horley had said in regard to the
113] Megamatch project.
114] Q: Reading on, on page 449, in the fourth line of the
11i;i paragraph we are in:
116J "Copies of pages 12, 13 and 14 of Concept Four, a
117] section of a multiconcept proposal we presented to
1101 Shell, are attached for your information."
[19] Yes?
1201 A: Yes.
1211 Q: Right.Are you saying that you sent that document to
1221 Sainsbury's, Horley of Sainsbury's, with Shell's
(23] approval?
(241 A: Yes.
12~ Q: Whose approval within Shell do you say you had to do
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111 \ A: Yes.
121 Q: You are writing, you will agree with me, in terms which
[3] indicate that the disclosure was with Shell's approval?
141 A: Yes.
IPl Q: That is the disclosure between Sotherton and Horleyover
ISJ the telephone, is it not?
(7] A: I cannot really say that. It may have been, because in
18] the intervening period we had had, or Roger had had
~ discussions with Paul King about that. Exactly when

1101 that happened I do not know.
1111 Q: You were, during July, and in particular between 10th
1121 July and 24th July, in fairly regular contact with
[13] Stuart Carson, were you not?
114] A: I was.
11/il Q: Did you, yourself, ever seek Stuart Carson's approval
116] for disclosure of what we are calling in this letter the
117] multibrand loyalty programme?
118] A: Not that I can recall, no.
119] Q: No. So you did not seek it off Carson. Do you have any
[20] reason to believe that Sotherton sought it off Carson?
1211 A: He was speaking to Paul King.As I understood it,
(22] Stuart Carson had asked Paul King to deal with this , the
(23] Sainsbury's connection, because he was very busy with me
(24] on StarTrek,
(2i;J Q: Is it possible, in fact, that this alleged disclosure of
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111 that?
12J A: Roger had been dealing with Paul King on it. It is
[3J possible that Stuart Carson was involved in that. But
(4] certainly it was Paul King that he was dealing with
IP] primarily.
16J Q: This is not something that you could have done without
(7] the express approval of Stuart Carson, is it?
(8] A: We had been used to doing all sorts of things on the
(9] instruction of Paul King, not only when he was National

110] Promotions Manager but from way back to the early 1980s
1111 when he was an individual in the Marketing Promotions
1121 Department,
(13J Q: Paul King?
1141 A: Paul King.
11i;i Q: But Paul King has been sidelined by the date of this
116] letter, has he not?
1111 A: He had been sidelined but he was still a very important
11aJ person, because he had more experience than all of the
(19] others put together,
120J Q: Are you unable to acceptmyproposition that you needed
1211 Stuart Carson's permission to do any such thing, as you
1221 are purporting to do here?
(23] A: lfwe had instructions from Paul King, we would have
124] assumed that he had arranged that with Stuart Carson,
12~ naturally because they worked together, very closely.
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111 Q: In the period thatyouwere in communicationwith Stuart
(2] Carson, you yourself did not double-check as to whether
131 you had permission from him?
141 A: We are talking nine years ago. I cannot recall that.
[fj] I may have done, I may not have done.As I say, I was
[61 very excited at the time of getting an order from Shell
[7] for a£A.5 million promotion.
181 Q: Going on with the paragraph I have just taken you to,
(91 you go on to say:

1101 "We foresee a wide variety of redemption options,
1111 perhaps includingAir Miles."
1121 Do you see that?
(131 A: Yes, I do.
114] Q: What prompted you to write that; can you recollect?
11~ A: Because it seemed that it would be~ it would enhance
116] the promotion for a loyalty scheme ifyou had Air Miles
117] plus, because that was not a mass appeal scheme at the
1181 time.
(191 Q: In 1990?
(20] A: In 1990,AirMiles ~ it certainly was not a mass appeal
1211 scheme in 1992. It took~
1221 Q: Me you actually saying that Air Miles was not a mass
'31 appeal scheme in 1990?
.Al A: Certainly. Mr Lazenby, sitting in front of you, if you
12~ check the Shell discovery, you will see that he
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111 originated a document aboutAir Miles when he said that,
121 that it was not a mass appeal promotion and I absolutely
(31 agree with him. It used to take the average person
141 forever to save up Air Miles and they never had enough
l!il for a free flighr.There was lots of publicity about
161 it. I mean, it is a very successful scheme but they had
[7] a hard time getting it off the ground.
181 Q: You are saying, if I understand the position correctly;
.91 that Sainsbury's were not interested in their own rlght,

1101 they were simply going to stand there waiting for
1111 however long it might be before Shell reverted to them;
1121 yes?
1131 A: Yes.They quite clearly had no plans themselves to
1141 launch anything nationally and, therefore, they were
11~ quite happy to wait until Shell went back.That does
[161 not mean to say that if someone else came along with
117] another project, that they would not look and that and
1181 might do it.As far as we were concerned, that was the
1191 response they gave to us.
(2Dl Q: You had no idea what Sainsbury's internal cogitations
(211 were on the subject of long-term promotional concepts,
(22] did you?
(231 A: We onlyknewwhatweweretoldWehadnoothermeans
[241 of knowing.
(2liJ Q: You are not telling my Lord, are you, that Horley told
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111 you what Sainsbury's' long-term commercial plans were?
121 A: I am certainly not saying that. I am only saying what
(31 we were told at the time.
[4J Q: You know,in fact, that Sainsbury's at some point,I do
[fj] not know specifically when, brought out their own reward
161 cards scheme, did they not?
[71 A: In 1997, I think it was.
181 Q: Anyway, as far as you are concerned in relation to this
191 letter, Sainsbury's had no immediate interest in

1101 pursuing the matter; correct?
1111 A: Correct ~
1121 Q: If you could e-

[13J MR JUSTICE LADDIE: I know you are getting excited,
1141 Mr Hobbs. Let him finish.
11~ A: Iwas only going to say that, of course, Sainsbury's did
116] become involved as a partner in the Shell consortium in
[17J 1996.As I understand it, they invested at least
(181 £50,000 and probably £100,000 in the project for
1191 research, et cetera.That was Project Rainbow.
12Dl MR JUSTICE LADDIE: Your go.
1211 MR HOBBS: Right. Let us see ifwe can agree that I have
1221 correctly understood your position. Sainsbury's, at the
(23] date of this letter, according to you, had no immediate
(24] interest in pursuing the matter of a long-term
(2liJ multibrand loyalty programme?
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111 A: That is correct.That was my understanding, yes.
121 Q: Right. If I have also understood the position, neither
131 did Shell?
141 A: That is correct. But Shell was interested in the
l!il Sainsbury's connectionand therefore wanted us to hold
16] the promotion for them.
[7] Q: Shell, at this point in time, had no immediate Interest
[81 in going forward with Sainsbury's on a multibrand
1s1 loyalty programme?

110] A: That is correct,
1111 Q: So this letter, according to your own version of events,
1121 is being written at a time when neither of the two
113] parties have any immediate interest in pursuing the
1141 matter with each other?
11151 A: Not at that point, no.
[161 Q: You are agreeing with me?
117] A: I am agreeing with you.
1181 Q: What I cannot understand is why you say, if you do say,
11s1 you felt it necessary in those circumstances to write a
[2D] letter of this kind?
1211 A: Because Shell were very interested, as they always have
122) been, in the Sainsbury' s connection.The idea of a
[23] long-term partnership with Sainsbury's was very
(241 important to them.
12~ Q: Where do you get that information from?
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[1) A: From Shell's discovery. It is all the way through the
(2] discovery.
131 Q: You did not know it at the time?
141 A: I did not know it at the time, no.
1.5] Q: That is just:-:
16) A: I am only telling you the impression that I got at the
[7) time from the discussions that Roger had with Paul King,
181 that they were very interested in Sainsbury's. I also
(9) had discussions myselfwith Paul about Megamatch, if you

11 OJ rememberwith Tescos, and we also discussed
1111 Sainsbury's, I knew that Sainsbury's were an important
1121 potential partner for Shell.
113) a: All right, let me take you back to where I thought we
1141 were a few moments ago.At the date of this letter we
11i;i are looking at here on 449 there is no immediate
[16) interest in pursuing the matter either on Sainsbucy's
1111 side or on Shell's side.
118) Look on to the next paragraph:
11 sJ "As mentioned, if the project proceeds, Shell
1201 would be the lead partner in organising the consortium
1211 which would consist of a range of retailers, plus
1221 possibly fast-moving consumer goods' brands, and other
·11 businesses, with each partner operating the scheme on a
. •l exclusive basis within their own market sector."
12,5) Yes?
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111 Q: So far as you were concerned, this could perfectly well
12J have been adding new information to discussions which
131 had already occurred?
141 A: It may have been.
L5J Q: And, if it was, what was the point in adding information
161 in circumstances where neither party wished to proceed?
(7] A: Because, long-term, we would dearly have liked to have
181 got business on that project with Shell and with
19J Sainsburys.

1101 Q: So you arewriting a letter of record for history, are
1111 you?
[12) A: Not for history. Because, if Shell, at a later
(131 stagc-, remember what I said earlier on: these
1141 promotional cycles had been going since the 1960s with
11151 the oil companies, from loyalty to games. I knew that
116) it would turn again, as of course it did, and I was
117) anxious that, if that did happen, if Shell decided they
118) were interested in it, we could resurrect and contact
119] Sainsburys.
1201 a: Go on in the paragraph we have here:
1211 'The parties could issue the currency against a
1221 different purchase value. For example, one point for
[23) every £5 spent at Shell stations and one point with
124) every£2 spent at Sainsburys. Some other businesses
12i;i might be linked to the scheme only to the extent of
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111 A: Yes.
[2J a: What is the point ofwriting this in this letter at that
131 point in time?
(41 A: I think it was because our own thinking had proceeded,
l.5l had moved forward, and this was a convenient way of
[61 putting it into writing where both sides got a copy of
[7] it, that is Shell and Sainsbury's.

,....__ (81 Q: You wanted to create a written record, did you?
~ A: Yes, of the thinkin g as it had been advanced at that

1101 stage.
1111 (11.30 am)
1121 a: Go to the next paragraph:
l13J 'The programme could even be set up as a separate
1141 business venture, in which all of the partners issuing
1115] and redeeming the common promotional currency could
1161 share the costs and the benefits."
117] What e.xactly was the "separate business venture"
[181 you are discussing there in that paragraph?
119] A: I think it was that the consortiummembers could change
120] the loyalty scheme into its own brand, where they all
1211 had shares in the company.
(22) Q: Are you saying that this had previously been discussed
[23] on the telephone with Horley?
1241 A: I do not know, because I do not think I had that
[215] conversation with him.
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111 redeeming the promotional currency,"
[21 Do you see that?
131 A: Yes, I do.
141 a: Is it your recollection, or is it your evidence to
l.5l my Lord that this represents information disclosed
[6] orally beforehand to Horley?
[7) A: It is very difficult for me to put myself back now nine
181 years as to the information that Mr Sotherton had given
191 to me verbally and was involved in the construction and

1101 drafting of this letter. I cannot be sure of what
[111 stemmed from his discussions with them and what we had
1121 added to when we were writing the letter.
[131 Q: Turn to the top of the next page, page 450:
114) "Being the originators of the idea, Don Marketing
11i;i and our Managing Director.john Donovan, who has a
[161 personal stake in the project, would require an
117] appropriate concept fee, a role in the promotion, UK and
[181 International.royalties covering proprietary rights,
119J plus agency commission on merchandise, instant gifts or
1201 otherwise and on promotion and advertising."
1211 A: Yes.
[22] Q: What was the point in telling him that?
1231 A: Just saying that wewouldwant to earnmoneyoutofthe
(24] venture if it did proceed. Because it would obviously
12i;i be a very important promotion. It would be long-term.
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111 It could make any promotion company that was involved
(2] with it.That did notmean to say that we expected to
131 get all of those things. It was just a statement of
141 what our aims were.
U5] Q: It is a statement you Me making to a potential possible
161 partner in retailing at a future date. Did you make any
[7] such similar statement to Shell at that time?
1a1 A: We sent themacopyofthis letter andwemay have:;- or
191 Roger may have discussed that with them. I am not sure
l1DJ about that.
1111 Q: That is dealings between Sotherton and King, is it not?
1121 A: Yes.
[131 a: Go to the next paragraph:
1141 "Paul King of Shell has given me authority to
111iJ disclose to you that he recently approachedTesco to
1161 explore the possibility of a joint promotion.This
[17] followed up a meeting whichJohnDonovan hadwithTesco
1181 Directors some time ago on the Shell-led consortium
(191 principle.AlthoughTesco apparently gave a favourable
(20] £esponse to FKB, Shell's senior management decided
1211 against pursuing the discussions withTesco.We have
(22] reason to believe that Sainsburys would be Shell's
·11 preferred partner.We informed Shell of our discussions
-. .41 with you, andMr King subsequently approved the content

12151 of this letterwhichwas drafted following a long
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111 Q: You see "Either Don Marketing or Shell 'will be' in
121 contact with you at an appropriate date in the future to
(3J discuss making a detailed presentation to
141 Sainsburys .. ."
175] A: Yes.
16J Q: It is the words "will be".
(7] A: Yes, well ...
181 MR JUSTICE LADDIE: Please,Mr Cox, do not interrupt the
(9] cross-examination, It is most distracting forMr Hobbs,

1101 it is distracting for me and it is distracting for the
1111 witness. If you wish to make an objection, stand up and
1121 object. But stage whispers, please not here.
113] MR COX: I am not very good at stage whispers, I am afraid.
114] They tend to carry rather further than I intend.
111iJ I apologise.
116] MR HOBBS: You are writing this letter and you are making
1171 more than, if you like, a prediction: you are saying
1181 that Don Marketing or Shell will be in contact with you
(191 and I am asking youwhat basis, according to your
(201 knowledge, there was for making that statement?
1211 A: You Me saying, instead of "will", I should have put
1221 "may"?
(23] Q: Yes.
(241 A: I am not sure that I gave it that thought at the time.
(215] Perhaps I should have done.
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(11 telephone conversation with him."
12] Right?
[31 A: Yes.
141 Q: If I have understood this correctly, you are saying in
[51 this portion of text we have just looked at that you
[61 were authorised to discuss Shell's thinking vis-a-vis
[7] Sainsburys on the one hand andTesco on the other?
(81 A: Yes.

,- JJ Q: You are saying, are you, that you got that authorisation
1101 fromMr King?
1111 A: Yes.
1121 0: You are not saying, are you, that you got any such
113] authorisation from Stuart Carson?
114] A: As I said earlier on, I may have spoken to Stuart Carson
11151 about it.We had many conversations over the telephone,
1161 we had manymeetings at Shell-Mex House. I cannot
1171 recollect doing so.
1181 Q: Your next paragraph says:
11e1 "Either DonMarketing or Shell will be in contact
(20] with you at an appropriate date in the future to discuss
(211 making a detailed presentation to Sainsburys and other
1221 selected potential partners."
1231 What basis was there for that statement?
(241 A: Based on the discussions that Roger Sotherton had had
[21iJ with Paul King.
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111 Q: You see, you have two people, Shell and Sainsburys,who
121 have no immediate interest in pursuing this project with
131 each other?
141 A: That is correct,
U5] Q: If that is correct, how is it that you are able to write
(61 here that "Don Marketing or Shell will be in contact
[7] with you"?
[81 A: Because Shellwas certainly interested in the Sainsburys
191 connection.Theywere interested in the Multibrand

1101 Loyalty Scheme. Sainsburys were interested, though
1111 perhaps to a lesser extent. But it was a magic
1121 combination, if it could be put together, and, when the
1131 market changed,we would certainly have it inmind, if
1141 Shell gave its permission,we wouldwant to go back to
111iJ Sainsburys. ,
116J Q: Look on in that paragraph:
1171 "Bearing inmind the cyclical nature of
1181 promotional.activity on petrol forecourts, we anticipate
119] that there is likely to be a substantial interval,
1201 perhaps five years or six years, before Shell decides
1211 that the timing is suitable."
(22] A: Yes.
1231 Q: Where did you get those figures of five or siix years
(241 from?
12i;i A: Based on :;- I have been involved in petrol promotions
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111 since 1967. I have seen these cycles happen repeatedly
(21 and I thought -: that was my guess at the time: that it
(31 would be five or si.x years before they turned back to
(41 loyalty schemes.
1.5] Q: So that is 1995 or 1996?
161 A: Yes.
(7] Q: You were predicting, wore you not, in this letter of
181 24thJuly 1990 that there would be a communication, it
(91 would come between Shell UK and Sainsburys, but it would

110] not come for a long period of time, which you set or
1111 indicated would be five or si,x years' time?
1121 A: Yes.
(131 Q: What happened in 1995, as you now know?
1141 A: In October 1994 Shell launched the pilot scheme, or a
11~1 scheme in Scotland, for the stand-alone Smart Scheme.
116] Q: And in 1995 John Menzies was there?
1111 A: Yes,July 1995.
1181 Q: In 1996 you got that statement j- 21stJuly 1996-: in
119] The Times Business News?
(20] A: And this Project Rainbow consortium with Sainsburys
1211 I think that same year as well.
1221 Q: Yes, the Rainbow/Sainsburys consortium the same year as

·1 well: 1996?
A: I think it was, yes.
Q: Your ability to foretell the future is, if I may say so,
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111 astonishing in this letter of 1990?
121 A: I have been in petrol retailing or petrol promotions -:
13] for over 30 years I have been associated with them.
(41 I have been a Greenshield franchise holder, I have been
[51 a Pinkshield franchise holder, I have run all sorts of
161 promotions, I have supplied promotions to Shell, I have
[7] supplied ten promotions to Conoco, I have acted as a
'ij] consultant to BP.Yes, I do know about petrol

-.._ _,] promotions and the cycles that frequently happen, yes.
1101 Q: But let us just again.-: because I think it repays
1111 ceiteration here: you are writing this letter in
(12) circumstances whore Shell has no immediate interest in
113] going ahead with Sainsburys, Sainsburys has no immediate
(14] interest in going ahead with Shell and you are telling
11~ both of them that, whatever they might think, in fact
116J you are predicting that in five or six years' time they
1171 will come together and will be talking about this very
118] thing?
119] A: As it happens, my prediction was not that accurate, was
(20] it? Because Shell actually started work on the project
1211 in 1992, late 1992. So it was not all that accurate.
(22] It just took a long time to actually be launched.
(231 Q: I think you yourself just referred to the discovery
(24] relating to Project Rainbow and I think you yourself
(2~ fixed it at 1996, did you not?
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111 A: I would have to check the articles, I think it was in
121 1996. It would have been after September 1996.
131 Q: Well, there we are.You predicted in this letter in
141 1990 that they would in communication in connection with
l.5l a multibrand loyalty programme in five or si,x years'
161 time i.e. 1995 or 1996. Look at the next paragraph:
(7] 'The proposed multibrand loyalty scheme could
181 utilise plastic Swipe Cards. In the not too distant
(91 future a multipurpose Smart Card could not only process

1101 the common promotional currency but also provide other
1111 functions, including data capture and even financial
1121 transactions.We have already discussed possibilities
1131 with Barclays Bank. It is possible that the cards
1141 could, to some degree, be personalised in terms of
11~ design and function to suit the marketing objectives of
116] the individual partners, who could ,reap the benefits of
1171 shared customer data, shared costs and unprecedented
(18] advertising exposure at many thousands of retail
11s1 outlets, all using the same basic continuous programme
1201 under a universal identity."
1211 You wore predicting the future again in this
1221 paragraph, wore you not?
1231 A: Yes.
[24] Q: And the future you predicted seems to have come to pass,
12/51 ifwe look backwards down the telescope of time?
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111 A: Yes, it has.
121 Q: You are describing here the Shell Smart Scheme?
131 A: I think I am, yes.
(4] Q: You are, are you not?
L5J A: Yes.
[6J Q: That is exactly what you are describing in this letter.
[7] You are writing this as a description of the Shell Smart
181 Scheme?
(91 A: That is why we are all here, I think .

1101 MR COX: Will my learned friend make his allegationj-
1111 MR JUSTICE LADDIE: No,MrCox,pleasewaituntilMrHobbs
1121 sees his way to the end of the Ietter, I will ensure
[13] that he is fair to the witness. Do not worry.
1141 Carry on, Mr Hobbs.
11~ MR HOBBS: I did not actually hear what the witness last
116] said, because of this intervention on my left.
1171 MR JUSTICE LADDIE: Mr Donovan,go back again. You were
11a1 describing the Smart Card system, wore you not?The
1191 Shell Smart system?
[20] A: Yes, I was.
1211 MR HOBBS: This is an accurate descriptiony substantially
1221 accurate, let us say, so we do not get into the details
[23] -: of the Shell Smart Scheme, was it not?
(241 A: This in combination with the proposal we put to Shell,
12~ yes.
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111 a: Let us look at the degree ofprediction that you have
12] here. On the preceding page at 449 you say, underneath
131 the heading "Multibrand Loyalty Programme":
(4] "We foresee a wide variety ofredemption options,
(15] perhaps includingAir Miles."
161 A: Correct.
[7] Q: That came to pass, so far as the Shell Smart Schemewas
181 concerned?
[9] A: To be fair, they had already been runningAir Miles for

1101 three years. So I suppose it could be said it was a
1111 reasonably obvious development: thatAir Miles could be
[12] retained in the new scheme.
(131 Q: It came to pass?
1141 A: Yes, it happened.
11~ Q: You have, at the bottom of page 449:
1161 "Some other businesses might be linked to the
1111 scheme only to the extent of redeeming the promotional
118] currency,"
119] A: Yes.
(20] Q: That came to pass with the Shell Smart Scheme, did it
1211 not?
1221 A: Yes, it did.

....__ ·1 (11.45 am)
.-•l Q: You suggested in the prepenultimate paragraph on
I~ page 450 that Sainsburys and Shell would be coming
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111 together in this connection in five or s1x years' time.
(21 That is 1995 and 1996.That came to pass?
[3] A: It came to pass in late 1996, yes.
[4] Q: Thenyoumake the reference tomultipurpose Smart Cards,
[15] data capture, financial transactions and that came to
l6J pass too, did it not?
[7] A: Yes. But, of course, there had been a number ofpilot
•01 schemes for Smart Cards, as you are probably aware of,
,J sketching back to the late 1980s. I had also had

1101 discussions withJohn Orrick from Ilets Lottery
111 I Systems (?), a sister company of Fortronic.
[12] Q: That is the stuffyou referred to yesterday?
113] A: That is correct, yes.
1141 a: You see at the bottom there, above "yours sincerely":
11~ "I trust that the above account accurately
[16] reflects the various matters disclosed and discussed"?
1171 A: Yes.
118] a: This is purporting to be a complete record inwriting of
[19] discussions between your company, represented, as
(20] I understand it, by Sotherton, and Sainsburys,
(211 represented by Horley.That is what this letter is
(22] purporting to be?
[23] A: Yes, I think that it covered the subjects that had been
(241 discussed and I would suspect that it was also added to.
[2~ a: Just tellmewhat you arewantingme to understand from
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111 that last comment?
(2] A: What I mean is that there may be more in this letter
[31 thanwas actually discussed with Sainsburys.
141 Q: If that is right,why did you write those words:
!i;J "I trust that the above account accurately
16] reflects the various matters disclosed and discussed."
[7] A: Because it would cover the matters that were disclosed
181 and discussed.
191 Q: It says:

110] 'The above account accurately reflects" :-:-
1111 accurately reflects .-:- ''the various matters disclosed
1121 and discussed."
[13] A: Yes.
114] Q: I amunderstanding thosewords,asyoumaybegathering,
11~ as indicating that what has gone before is an accurate
11s1 reflection in writing of the various matters disclosed
1171 and discussed?
1181 A: It may be :-:- it may be that I have added something to
11s1 it. It is a long while ago and, as I said earlier on,
(20] Roger had had the discussions withMr Horley. He had
1211 relayed that to me. He was involved in drafting this
[22] letter withme and, at the time, I felt it proper to put
[23] that at the foot of the letter.That is all I can say
(241 to you.
(2~ Q: Look at the very bottom:
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111 "cc Shell UK Promotions Department,
121 Mr Stuart Carson, National Promotions
[31 Coordinator/Mr Paul King, Promotions Coordinator."
141 You are, at least, in that annotation at the
ii;J footnote, indicating that it was a matter of interest to
[6] Stuart Carson that you would have been communicating
[7] with Sainsburys in these terms ifyou did?
[81 A: Yes, because I had started with him. I had started the
191 contact with Sainsburys with his knowledge.

1101 Q: You never got any reply to this letter from Sainsburys,
1111 did you?
1121 A: No, we did not. Not that I can recall.
1131 Q: You never subsequently spoke to Sainsburys in this
114] connection, did you?
[115] A: No, we did not.
r1s1 a: The letter itselfis not signed. It is not unusual, but
1171 there are quite a few letters from your files in which
1181 we have a photocopied version with a signature: on. Do
[19] you recollect seeing this letter signed?
(201 A: Not offhand, no, I cannot. ,
1211 Q: Is it your evidence that it was in fact sent on
1221 24thJuly 1990?
[231 A: Yes, it is.
1241 Q: Who would have signed off on it? Was it signed off in
12~ your presence?
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111 A: This is nine years ago. I was involved in another
(21 £4,500,000 project for Shell. I am sorry, but I cannot
(31 remember details like that on this particular scheme.
(4J Q: I think I understand your evidence correctly to be that,
[Ii] at the date of this letter, Shell had taken an option on
16] it?
(7] A: That is correct, yes.
181 Q: Youmention the financial proposals at the top of
(9] page 450. I think I am right in saying, I have not

110] noticed that you make any note in here of Shell having
1111 taken an option on this proposal?
1121 A: No, but there was another letter, was there not?
113] I believe there was another letter that went to Shell.
[14] Q: So your evidence to my Lord is that Shell senior
11~ management authorised you and Sotherton, or Sotherton :-;
116] one or other ofyou. I do not know particularly
117] which :-; but you are saying that Shell senior management
118] authorised you to send this letter in this form to
1101 Sainsburys on a proposal that they themselves were not
(20] interested in pursuing at that stage?
(21] A: Shell senior management know Paul King. He spoke to
(22] Roger about it.

Q: You do not know that, do you?
---. ,J A: I do know that, because Roger told me at the time and

[2i;J I was then involved in drafting the letters.
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111 to have sent to Paul King on 24thJuly 1990; correct?
(2] A: Correct.
131 Q: You never got a reply to this letter, did you?
141 A: Not that I can recall, no.
~l Q: In fact, this is the letter you saywas mislaid for some
161 considerable period of time?
[7J A: That it was misfiled, yes.
181 Q: This is the letter which, on the face of it, you purport
(91 to grant Shell an option?

1101 A: Correct.
(11] Q: An important sort of a letter,would you not think?
1121 A: An important letter. But, as you have been pointing
113] out, Shell we-re not going to run the scheme at the
114] time. It was something for the future but theywanted
11 ~ to keep a hold on it.They did not want us to go to any
116] other oil company.
1111 Q: So you are saying it was important, I believe?
118] A: Yes, it was important, yes.
[19] Q: Important for you to keep it on file?
120] A: Yes.
1211 Q: Because it created, as you would say, a situation in
1221 which your company and Shell owed obligations to each
123] other; is that right?
(24J A: Correct.
12i;i Q: It has a file reference numberAB/118 at the top and
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111 Q: Roger told you that King had told him that King had
[2] spoken to Carson; is that right? Is that what you are
131 saying?
(4J A: Hehad spoken to someone elseinShellmanagement and
[,5] had got .7 I think there was some change made to a draft
16] letter and the letter went off.
(7] Q: What I am going to put to you now is this: what would
•qi appear to be clairvoyance :-; amazingly accurate
,J clairvoyance-, in this letter of 24thJuly 1990 is not

1101 clairvoyance.That, in fact, this letter was written at
1111 a time when you knew how the Shell Smart Card consortium
1121 was working?
113] A: That is not true.
1141 Q: You understand what I am putting to you?
11~ A: Yes, I do.
116] Q: I am saying to you that this letter was written entirely
117] with the benefit ofhindsight?
118] A: And I am saying it definitely was not.
119] Q: I am saying this letter was written for the purpose of
120] supporting your claim against Shell in connectionwith
(21] the litigation which has now come to trial?
1221 A: We sent copies of this letter to Shell, which theymust
(23] have had on file or have on file.
(24] Q: You have mentioned the other letter. I will take you to
[2i;J that now. Page 446; this is a letter which you purport
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(1J that is the place it would have been in your files if it
12J had existed; correct?
(3] A: Correct.
(4] Q: How do you account for the fact it was not in the those
[Ii] files, the AB files?
(6J A: Because I would have been involved in another project
(7] called Fundraisers and, at some stage, Paul King had
18] expressed an interest in it. He said that he would like
19] to give details to his research department to look at

1101 it, which he did.This letter ended up in that file
111 J because it mentions research in there. About Gill Shaw
1121 on the Fundraiser project.
113] Q: So you would have taken it off a file, is that what you
114] are saying? It would have been taken off a file and put
11i;1 into another file?
(16] A: It got put back into the wrong file because itwas
117] connected with this Fundraisers project.
[18] Q: Once again this purports to be a letter to Paul King.
119] Is it your evidence, or is it your understanding that
1201 this letter j- this letter here, 24thJuly :-; was sent
1211 to or discussed with Carson?
1221 A: As I have said earlier, I cannot recall discussing the
(23] loyalty scheme withMr Carson.Though it is possible
(24] I did.Mr Sotherton was dealing withMr King and he may
(2:;J have :-; Mr King may have been discussing itwith
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111 Mr Carson or some other Shellmanager.
12J Q: But nobody on your side of that equation took steps, so
(31 far as you know, to make Carson aware, specifically
(41 themselves, ofwhat was going on?
115] A: As I say, I do not have a recollect of discussing it
101 with him. I may have done. I had regular meetings with
[7] him, regular telephone discussions.
181 Q: Right. Let us look at the letter in the first
19J paragraph:

1101 "Dear Paul, thankyou for confirming by telephone
1111 Shell's approval of the letter to Sainsburys which you
1121 have now cleared with Stuart Carson and senior
1131 management."
1141 A: Right.
11~ Q: Doyouhappentoknowthebasisinfactuponwhichthat
1101 statement was made?
1111 A: I assume that it was based on the discussion that
1181 Mr Sotherton had withMr King.
(191 Q: "As per the Instructions,we have deleted the reference
(20] to the research findings.The revised version enclosed
1211 has beenmailed to Sainsburys."
(22] Is it your understand, the same as mine, that the
11 enclosure referred to as the "revised version" is what,..--..

· !41 we were just looking at a fewmoments ago ::-
12~ A: I assume that must be the case.

111 A: Itmust have been afterM£ Sothertonspoke toMrHorky
121 at Sainsburys about it, based on the original proposal
131(0 Shell.Then,when we came to actuallywrite the
(41 letter to Sainsburys, as is often the case,when you
[5] take a fresh look at an idea after some time has passed,
(61 then you are likely to change it or add to it.This is
[7] what happened on this occasion.
[81 Q: So the exercise of putting flesh on Concept Four is
191 occurring then in a pretty narrow time-frame. It is

1101 occurring between,let us say, 12thJuly 1990 and the
1111 date of this letter; 24thJuly 1990?
[12] A: Yes.
[131 Q: You are putting flesh on that concept?
1141 A: Yes.
11~ Q: I believe I am right in understanding your witness
1101 statement to indicate you are the author.You claim the
1111 credit for the concept as refined and developed?
1181 A: Correct,
(191 Q: So the people putting the flesh on that concept must
12DI have included you and may have consisted simply ofyou;
1211 correct?
122J A: Probably did.
(231 Q: So you were putting flesh on that proposal between
(241 12thJuly and 24thJuly?
121il A: Afte£Mr Sothertonhad spoken toMrHorleyandwhenwe

______________________P_a_g_e_6_5_1 Page67

111 a: .-:- on page 449.The letter goes on to say:
(21 'The letter does get across the message that you
131 were keen to convey that Shell have used Sainsburys as
141 an ideal partner.They are apparently not considered to
[5] be too downmarket."
161 A: Yes.
[7] Q: "Sainsburys' unexpected interest [the letter at 420] at
\81 least spurred us on to put some flesh on the initial
- 191 proposal we discussed with you andTim somemonths ago."

1101 A: Yes.
1111 Q: This, if I have understood it correctly, is saying that
1121 Sainsburys letter, the unexpected letter, spurred
1131 Don Marketing on to flesh out Concept Four?
1141 A: Yes.
11~ Q: Now,we know that the proposal that was first put in
116) writing to Sainsburys was for a Megamatch game?
1111 A: Correct, yes.
[181 Q': I think, if I am right, the date of that was
1191 10th July letter. So on 10thJuly the proposal that is
120] actually being put is for a Megamatch game and there is
(211 no mention of anymultibrand loyalty proposal?
1221 A: That is correct,
(231 Q: So when do you say there was the "flesh putting" taking
1241 place in relation to Concept Four?When was the flesh
12~ put on that concept?
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111 actually wrote this letter to Sainsburys.
121 Q: That is right. So you are agreeing withme?
(31 A: Yes.
141 Q: You are putting flesh on that proposal?
[5] A: Yes.
101 a: Tell my Lord exactly howyou recollect devising the
(7] improvements to Concept Four in that 12.-day time-frame?
[81 A: Exactly how?
191 Q: Yes, how did it go? A momentous event surely?

1101 A: Not really; no.The momentous event was the StarTrek
1111 promotion.This was secondary. It was not immediate.
1121 But, when I came to actually write the letter to
1131 Sainsburys, then it went throughmymind again and
1141 I updated it. I knew the cost of Smart Cards was
11~ falling and I added to what had previously been stated.
1101 a: So your refinements to Concept Four are what we see
1111 written out in the letter that we have just looked at to
(181 Horky?
(191 A: Yes.
1201 Q: You committed yourself to writing on those refinements

1211~ that letter?
1221 A: It is difficult forme to go back nine years and
1231 emember exactlywhat happened.Whether it was
(241 mething that was drafted and then worked on the next
(2~ day or whether it was done in one session, I cannot
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111 remember now.
121 Q: And, before that letter of 24th to Horley that we just
131 looked at you, you never yourself communicated these
(41 refinements to Sothertoni
[5] A: I may have discussed it with him before the letter was
161 prepared.We may have had a meeting about it. I do not
[7J know.
[81 Q: Anyway,you yourselfhave been telling my Lord that your
(91 letter of 24thJuly to Horley could well have contained

110J additions to anything that might have been discussed
1111 orally on the telephone?
1121 A: Yes, it is possible.
[131 Q: Insofar as it contained additions, the additions it
1141 contains are your brainchild which you are committing to
11i;i writing on the 24th?
116) A: The basic ideawas set out in that proposal and this was
1171 adding to it.
1181 Q: You Me agreeing with me, I think ?
119J A: I think so.
(20] Q: Insofar as you are adding material on a brainchild
1211 process:;- you know what I am getting at there? I am
1221 speaking loosely:;- but, insofar as you had brainwaves

---._ 1 for refinement of Concept Four, you wrote them in the
.-~l letter of 24thJuly 1990, which we were just looking at,
~ to Sainsburys and, if I have understood you correctly,
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111 A: As I have said earlier, not that I can recollect,
121 Though I may have done, because I spoke all the time to
131 Mr Carson. I had meetings with himregularly, I also
141 spoke regularly to Paul King and to :;- I had meetings
1.5] with him also.
[61 Q: Do you recollect disclosing to anyone at Shell the
17J brainwave as described in the letter of 24thJuly 1990
1a1 to Horley?
191 A: As I recall, this all happened over aweekend, something

1101 like a Friday to aTuesday.We were going into meetings
1111 at Shell-Mex House. I was probably discussing this with
1121 Roger on the train and we finally put it into writing.
11a1 It is very difficult for me to say exactly the sequence
[141 of events. Only what I can see in writing, and that was
[1i;J the letter that we ended up with, that we sent. But we
116] may have discussed it with Mr Carson.We may have
1171 discussed it with Mr King. Roger certainly did.
1181 Q: You sayyoumaywellhavediscusseditwithMrCarsonor
1191 Mr King.Where would you have discussed it with them
1201 and when?
1211 A: During a telephone conversation or during ameeting at
1221 Shell-Mex House. I am not saying that I did. I am
(231 saying I may have done.
1241 Q: Let us just assume for the sake of it at the moment that
[2i;J you did not communicate it to Shell?
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111 you may well not have communicated those to Sotherton
121 before you wrote that letter?
131 A: It is difficult for me to say, is it not, nine years
(4] later? I may have discussed it with him first. He
1.5] certainly had one conversation with Mr Horley. He may
[61 have had two, I do not know. It is a long time ago.
(7] I am just doing my best to recollect and to tell you
•qi what I can recall .
J Q: Let me put it to you plain fair and square: if you did

1101 not tell Sotherton, there is no way, on your evidence,
1111 that Sotherton could have told Horley?
1121 A: I do not know exactly what Mr Sotherton conveyed to
1131 Mr Horky. It would certainly have been the basics of
114] the scheme, the Shell-led consortium, the major
11i;i retailers all issuing or redeeming a common currency,
1161 That was the basic of the scheme and we added things to
1171 it in the letter.
[181 Q: So the state of the brainwave on 24thJuly is set out in
119] the letter to Horley.That, I think, is the upshot of
(20] what you have just said?
1211 A: I 7 certainly this was the first time that it was put
1221 into writing, whatever the thinkin g was about the .-:- the
1231 latest thinkin g on that concept.
(241 Q: Right.And you had not communicated it to anyone at
(2i;J Shell personally yourself at all, had you?
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111 A: Right.
121 Q: You would regard what I have called the 'brainwave
131 material" in the letter to Horley as an innovation,
141 would you not?
[5] A: I would regard the basic scheme as an innovation and
161 this was putting some flesh onto it.
[7] Q: So is it really your evidence to my Lord that you are
181 disclosing innovative material to Sainsburys almost at
(91 the same time and possibly not even at the same time as

1101 you are communicating it to Shell?
1111 A: Yes.There was a lot going on in those days. Because
1121 we had just got the informal decision to go ahead with
1131 Star Trek, which was very important to us.
114] (12.00 pm)
11i;1 So there was a lot of discussion.There were a
[161 lot ofmeetings at the time.
1171 Q: You are doing this, are you: that is, disclosing it to
1181 Sainsburys, even in circumstances where you are not sure
[19] that you have Carson's approval to do it?
1201 A: According to this correspondence, it says that he did
1211 know about it. But I do not personally remember
1221 discussing it with him at the time, no.
(231 a: You have already agreedwith me that neither Sainsburys
[241 or Shell had any immediate interest in pursuing this
12i;i matter?
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111 A: That is correct.
(2] Q: So you are actually telling something of considerable
131 commercial importance, as youwould have it, to
141 Sainsburys in circumstances where neither they nor Shell
L!iJ are interested in pursuing it at that stage?
161 A: Theywere not interested at that stage, but the
[7] arrangementwas that, if Shell did decide to move
181 forward with the project at a later date, wewould then
19J recontact Sainsburys. Remember the background history

110] with Make Money,where I put it to them in 1981 and it
1111 took two years of discussions et cetera before they
1121 actually used it.
1131 Q: Anyway, going back to this letter::- and, just before we
1141 go on, is thatMr Sotherton sitting over there?
l11il (Indicates).
116] A: It is indeed.
117] Q: Page 446, in the third paragraph:
1181 "Sainsburys' unexpected interest at least spurred
119] us on to put some flesh on .. ."
1201 Your evidence is that it was some stage between
1211 12thJuly 1990 and 24thJuly 1990, that sort of
1221 time-frame, during which you were spurred on to put

· flesh on the initial proposal?
'· >l A: Yes.
(21iJ Q: Go on to the third line of that paragraph:
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111 advertising, of the branding, of the marketing.
121 Q: Af'e you saying that the innovative leap forwardwas
131 Concept Four?
141 A: Yes. Concept Four, plus the additions that were spelt
1,51 out in this letter. But the basic promotionwas Concept
161 Four.
[7] Q: What is being said in this letter surely is that the
(8J unexpected interest of Sainsburys has spur-red you on to
19] put some flesh on the initial proposal-, that is

1101 Concept Four::- and that you are in fact praising the
1111 enhancements which you claim to have made.That is what
1121 you are doing here, is it not?
1131 A: Yes.
114] Q: And that is the added matter you are referring to as the
l11iJ "innovative leap forward".That is what you are
116] referring to, are you not?
1111 A: Could I read it again?
(18] a: Yes, please.
[19] A: I think it means exactly what it says: it was adding to
1201 the basic promotion and enhancing it.
1211 Q: Yes.Youmake that clear, do you not, ifyou look at
1221 the fourth line:
(23] "The expanded proposal, as set out in the agreed
124] letter to Sainsburys, provides the answers to the
[21iJ failings in loyalty schemes which our research
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111 ''Your brief challenged to us devise an innovative
121 leap forward in loyalty schemes.We delivered the
131 goods."
141 A: Yes. I am just reminding Paul King ofwhat happened.
1151 Q: Reminding him?
[6] A: Yes.
[7] Q: So he already knew?
·q1 A: He alreadyknewbecause thathadhappenedbackinlate

,-..,. ,] 1989.
1101 Q: Youwere£emindinghimthatyoumadeaninnovativeleap
1111 forward in loyalty schemes and delivered on his brief?
(12] A: Yes.Thatwas the originalproposal dated
113] 23-rd October 1989.
114] Q: Is this the first time he is getting this statement from
l11il you?This is 24thJuly 1990. Is this the first time
l16J you are, as it were, taking himinto confidence on the
(17] question ofyour brainwave?
118] A: No, because the basics of the scheme had already been
11 sJ set out over sixmonths earlier in that original
[20] proposal.
1211 Q: What is the "innovative leap forward" then?
(22] A: Thatwas the idea ofamultibrandloyalty schemecutting
(23] out the middle man, so that it did not have anAir Miles
(24] company or Greenshield. Shell would be in control with
(21il its partners ofits own scheme, of the data, of the
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111 identified."
121 A: Yes.
131 Q: What research was that?
141 A: Thiswas the research I havementionedbefore thatwas
11:il carried out, first of all, I think in Essex and then,
[6J secondly, in Stowmarket.
[7] Q: Whenwas that carried out?
18] A: The Stowmarket research I thinkwas in late 1989. I am
19] talking now ::- there were no dates on any of the

1101 documents that I can recall.There were just some
1111 survey forms that we made up that were undated.There
1121 was some display that we showed to people.
(13] Q: When was it carried out, please?
114] A: I amgivingyoumyguesstimate: somewhere towards the
11 i;J end of 1989.That would be for the second bout of the
11 s1 survey.
117] Q: So some time inJulyprior to 24thJuly 1990 you come up
118] with a solution to the problemwhich has been identified
11s1 in research, you say, in 1989?
1201 A: Yes.This was mentioned actually in a Promotions and
1211 Incentives article inJuly 1991,which mentioned the
(22] research we had carried out and that Shell had, on our
123] recommendation, carried out their own independent
(24] research and found that the independent research had
[2p] duplicated our findings and that had persuaded them to
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111 close the Collect and Select Scheme.You have that
121 article in discovery.
(31 Q: Thank you for telling me that. 'The research was
141 invaluable". Is it there being indicated that the
Iii] research was invaluable to the working up and
161 improvement in the form of the expanded proposal? Is
(7] that what is being said? Is that the fact?
181 A: Can I read that again? Sorey.
191 Q: Yes. Please read it.

1101 A: I think I was talking mainly about the concept that we
1111 put originall y to them, but also taking into account the
1121 extra elements that were spelt out in this letter.
1131 Q: My understanding-, and it may be wrong or
1141 imperfect:;- is that you are saying the research was
[11iJ invaluable in connection with working out the expanded
[161 proposal?
1171 A: You have to remember that I am an advertising man,
1181 promotions man, not a lawyer.Therefore I might not
119] always put things exactly correct when I write a letter.
1201 Q: None of that research gave you anything to dowith Smart
1211 Card technology, did it?
(22] A: I do not think it did, no. It was on the basics.We

--.. 11 put some traditional collection schemes for various oil
1241 companies, including, I think, one of Shell's own
121il schemes: Collect and Select, and we just got consumer
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111 reaction to them, compared with promotional games.
(2] Q: Let us move on to the next paragraph:
(31 "Although we made some suggestions to enhance
141 Collect and Select, a revolutionary concept":;- look at
[51 those words:;- "a revolutionary concept along the lines
161 proposed would put Shell miles ahead of the opposition
[7] ifyou decide to return to collection schemes at a later

~ {81 date."
(91 A: That is correct.
[10] Q: What is the revolutionary concept?
1111 A: A consortium ofmajor retailers on a national basis, all
1121 with market leading brands ideally, co-operating
113) together, sharing the benefits, the costs, in control of
1141 their own scheme, no middle man taking a slice of the
111iJ profits or having control of the various elements of the
11 sJ scheme. Shell, first of all, would be able to set up
[17] the scheme exactly as it wished and the other parties
(181 could be given the opportunity to share in all of that.
11 eJ Q: Thank you for that. Now; the revolutionary concept then
1201 is what you are describing in writing in that letter of
1211 24thJuly 1990 to Horley?
(22] A: Yes.
123] Q: Right.
124] A: Because there was no other scheme of that ilk that was
[2li] in operation.
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111 Q: Is it really your evidence to my Lord that you thought
(2] you had come up with a revolutionary concept and you
131 took no steps to make it known :;-yourself, personally
141 :;- to make it known to Stuart Carson, the National
Iii] Promotions Manager?
16J A: I may have discussed it with him.As I say:;- and have
(7] said many times ,7 you have to remember the background.
1a1 I had put a lot ofwork into Megamatch with Paul King.
19J He had approachedTesco.That did not go forward.We

1101 then switched to the Disneytime project.We put a lot
1111 ofwork into that:;- several weeks I think at least:;-
112] and then that did not go forward because they could not
113] get the licensing from the Disney organisation.Those
114] schemes were all researched, Disneytime had come out
111iJ number one. So it all looked very promising and then we
116] ended up with nothing. So Iwas delighted and excited
1171 when we managed to come up with the Star Trek concept,
118] eight at the last minute when Shell were about to go
[19] with another agency and they switched to Star Trek and
1201 of course I had to put a lot of time into that.
1211 (12.15 pm)
1221 Q: Turn to the bottom paragraph on 446:
[23] "Even though senior management accepted our
(24] recommendation to come out of long-term schemes for the
12,5] foreseeable future .. ."
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111 Do you see "the foreseeable future"?
121 A: I do.
13] Q: •... it is nice to know that they want to keep our
[4] Multibrand Loyalty Concept in the locker."
[5] A: Yes.
[6J Q: What is the basis for that statement? Can you help
171 my Lord, please?
[8] A: Because Mr King, according to his discussions with
191 Mr Sotherton, wanted to retain an option on the scheme.
[10] This was not unusual.They had previously taken an
1111 option on the Make Money promotion and, subsequently, on
1121 Let's Go Racing after this on the Star Trek concept,
[13] when it was termina ted because of the Gulfwar. So it
1141 was not unusual.
(1 liJ Q: If I have the picture correct in my mind, this is
116] purporting to indicate that Shell liked the idea:;- that
1171 is, the enhanced idea, yes? A:re you following me?
[18] A: Whethe£ they liked the concept ofa Shell,-ledmultiparty
119] consortium.
1201 Q: It was revolutionary in your terms, they liked it and
1211 they want to put it in the locker and they are quite
1221 happy in the meantime to authorise you to tell it to
123] Sainsburys, who is not interested in going ahead with
124] the scheme?
12~ A: Because Sainsburys was themost important partner that
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111 they could possibly have.At that time Sainsburys was
121 the number one supermarket chain and Shell would deady
131 like to have them as a partner.
141 Q: So theyauthorisedyou to reveal arevolutionaryconcept
[p] to Sainsburys :;-
161 A: I thinkwe said earlier that, at the time that
(7] Mr Sotherton had his telephone conversation with
181 Mr Horky, it may be that, at that time, we had not
191 already got permission to disclose it to them, to

1101 Sainsburys.We had only had permission for Megamatch.
1111 Then Roger had discussions with Shell about it.
1121 a: Your evidence, I think, is going to the proposition that
1131 the letter of 24thJulywhich you helped to write:;-
1141 A: Yes.
11Pl Q: :;- going to Horky contains a statement in writing of
1161 what you are prepared to saywas a revolutionary
1111 concept?
1181 A: Yes.
1191 Q: And I thinkyour evidence goes to this:you are saying
(20] that Shell was not interested in pursuing it with
1211 Sainsburys; correct?
1221 A: Theywere interested in pursuingitwithSainsburys,but
- · not at that time.

,--+l Q: Not for the foreseeable future?
12,5] A: Correct, Because they were committed to short-term
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111 A: Yes.
121 MR JUSTICE LADDIE: As the other letter of the same date
(31 says, his position had now been taken byMr Carson, who
141 was senior to himnow in the establishment?
[p] A: Yes.
16] MR JUSTICE LADDIE: Ifyou look at the first sentence of the
(7] first paragraph, you address him as "Paul" and you say
181 there is certain confirmation " ... now cleared with
191 Stuart Carson and seniormanagement."

1101 Do you see that?
1111 A: Yes, I do.
1121 MR JUSTICE LADDIE: SeniormanagementisnotStuartCarson,
113] it is the top of the company; yes?
1141 A: It is probably talking about the General Manager of
11Pl Retail, probably.
116J MR JUSTICE LADDIE: If you nowgo down to the
1171 paragraphMr Hobbs is on, you say:
1181 "Even though senior management ... it is nice to
(191 know that they want to keep ourmultibrand loyalty
1201 concept in the locker."
1211 So somebody told you that somebody above
1221 Mr Carson, above Mr King, wanted to keep your multibrand
1231 loyalty concept in the locker,That is what this letter
124] says, does it not?
[2,5] A: Yes, this letter was from Roger Sotherton. I was
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111 activity.
121 Q: And that Sainsburys were not themselves Interested in
131 pursuing it at that time?
141 A: That is correct,
(Pl Q: Yet Shell seniormanagement authorisedyou to reveal the
161 revolutionary concept to Sainsburys?
[7] A: As I say, theymay not have done at the time

-_·q1 Mr Sotherton spoke toMr Horky, but they did
_Jl subsequently, as a result of the conversations that he

1101 had withMr King.
r111 Q: So you yourself are not able to give any evidence, are
1121 you, of any event involving you directly communicating
1131 with Carson or anyone other than King about this rather
1141 momentous event?
11i;1 A: Not that I can recall. I may have discussed it with
116] Mr King andMr Carson, but I do not recollect the
1171 conversations. My interest at that time was mainly in
118] StarTrek and taking that proposal forward,
1191 Q: look on:
1201 "It was also interesting to hear that, at some
1211 stage, it could have applications in other .--:-
1221 MR JUSTICE LADDIE: Stopfocamoment,MrHobbs.Canljust
123] ask you a question, Mr Donovan?This was a letter
1241 written to Paul King who, by this time, I thinkMr Hobbs
12Pl has very gently said, he had been "sidelined"?
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111 involved in drafting it, as I often was.Almost always
121 and it was based on his discussions with Mr King.As
131 I said earlier on, althoughwe did not knowwhat had
141 happened to Paul King, we knew that he was still a very
llil important player there because of his long experience
161 with promotions.
fll MR JUSTICE LADDIE: Iamsorcy,MrDonovan.Ihavenotmade
181 myself clear. It is my fault.This says that somebody
19] had informed you, or you had got to know, that senior

1101 management= not Mr Carson, not Mr King-, that senior
1111 managementwanted to keep yourmultibrand loyalty
1121 concept in the locker.All I am asking you is: who in
1131 senior management or who told you that senior

11~management .--:-
11 A: This information came from-RogerSothertomnformed
1161 me. He was involved in writing this letter and he had
11 spoken to Paul King. So I assumed that he must have got
118 that information from Mr King. •
1191 MR JUSTICE LADDIE: SoMrSotherton toldyou thatPaulKing
1201 had told him that senior management wanted to keep it in
1211 the locker?
1221 A: Yes, that is correct,
(231 MR HOBBS: Followingonfromthat,thatwasgoodenoughfor
124] you to feel satisfied that your position was protected
12Pl then vis-a-vis Shell, was it?
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111 A: Yes.
(2] Q: I was just referring you to the sentence which 11:lY!':
131 "It wa,s~ interesting to hear that, at some
(4] ~tage, it could have applications in other Shell
1.6] markets."
161 A: Yq;.
(7) Q: That statement Ip in thii5 letter here; 446.
181 A: Yq;.
(9] (12.15 pm)

1101 Q: That wa;; seeing the future very clearly; wa,s it not?
1111 A: Not really; because a number of the promotions that we
1121 had supplied to ShcllUKwe had then run in various
1131 countries: Singapore and Ireland, on more than one
1141 occasion for Bruce's LuckyDeal, for Make Money, and it
11~ wa,s always dealt with through Shcll International.
1161 I guessed there had be some conversation between
117] Mr Sotherton and Mr King about that.
1181 Q: Turn the page.You arc: referring to StarTrek at the
1191 top?
1201 A: Yq;.
(211 Q: "We arc: currently fina~ing detailswith Stuart Carson
1221 and SarahHarman."

·1 Sarah Harman Ip an outside Iicensing consultant,
,~41 Ip she not?
[2~ A: She wa,s the agent for Paramount Films, for StarTrek.
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111 hundred million game pieces to be printed, arranging the
[21 contingency insurance against redemptions. I was
(31 thoroughly immersed in the StarTrek project.
(41 Q: Yes. But, you see, the StarTrek project is linked via
1.6] this statement about options to the newmultibrand
16] loyalty project. It is linked?
(7) A: It is, yes.
181 Q: Do you still stand by yoll{" evidence that it was enough
19J for your purposes that you got a message from Sotherton,

1101 you got a message from King, who had been sidelined
1111 within Shell, that the senior executives were putting it
1121 in a locker for the future?That was good enough for
1131 you?
(141 A: Wewouldbendoverbackwards togive Shellwhatever they
11~ wanted because we had got a lot ofbusiness from them.
[161 Theywere our best client for a number ofyears and we
1171 would do whatever :-; if they expressed an interest in a
1181 concept that they could not use at the time but they
1191 wanted to keep it, then we would do whatever we could to
1201 meet theirwishes.
1211 Q: I think we have probably reached the point where I had
1221 better put it to you quite formally: this letter here of
1231 24thJuly 1990 is a letter- that was written at some
124] later stage in time. It was notwritten on
12i;1 24thJuly 1990, was it?

Page87

111 Q: "It was especially good to hear from Stuart that we will
[2) be working withAllen Roman again."
131 That is a reference to Stuart Carson, is it not?
141 A: It is.
[51 Q: Here we come to the option paragraph:
161 "On the basis that Shell does adopt our proposal
(7) for a StarTrek-themed blockbuster, we confirm our

----. ·q1 agreement, as you requested, to forego an option fee on
.JJ the multibrand loyalty scheme.This is on the

110J understanding that the rights to the Multibrand Scheme
1111 remain vested solely with Don Marketing."
1121 Do you see that?
113] A: Correct, yes.
114] Q: You were in direct frequent contact with Stuart Carson
[1~] about the StarTrek theme?
1161 A: Yes.
1171 Q: The option, which this letter purports to refer to,is
118] linked to the question of the implementation or
1191 non-implementation of StarTrek, is it not?
120J A: Yes, it was.
[211 Q: If this existed, you must inevitably have discussed it
1221 with Stuart Caison in that connection?
[23] A: I may have done, but I do not recall, I do recall the
(241 other things that were going on, whichwas working out
[2~ the price fund for the game, arranging for a
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[11 A: Itwas written on or around 24thJuly 1990.
121 Q: I put it to you that in fact it was written at a much
131 later stage. It was probably written at an even later
(41 stage than the one of 24thJulywe looked at on 449.
IP] Would you like to comment on that?
161 A: Only to say that it was written on or around 24thJuly,
[71 because that is the date on it.
1a1 a: And I wish to put it to you explicitly that your failure
191 to mention the existence of this letter in your letter

1101 before action in 1997 is because this letter had not
1111 been actuallywrltten by you or anyone at that stage?
1121 A: No, the reasonwas that the letterhad beenmisplacedin
[131 the Fundraisers research file because it referred to
1141 research Shell had conducted on Fundraisers. It
11~ sometimes happens, unfortunately, that documents do get
116] misfiled. It does happen.
1171 Q: And that your evidence yesterday relating to the fact
[18] that you had-forgotten the existence of the option at
1191 certain points in time is attributable to the fact that
1201 the letter had not been wdtten and, therefore, you had
1211 nothing in fact to forget?
1221 A: No. It was because it had been put into a file that had
[23] not been used since the early 1_990s and I had been
[24] engrossed since 1992 in suing Shell for various actions
12~1 and that had .7was not an important thing in mymind.
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111 I was engrossed in what I was doing.
121 Q: Anyway, I think you knowwhere I stand in relation to
(31 those two letters, do you not?
141 A: I know:-:
~l MR HOBBS: Excuseme,I have just heard somemoremuttering.
161 MR COX: I am sorry ifmy learned friend heard my
[7] muttering. It was not intended to be heard.
Ia1 I simply said to myself that, as I understood the
19J position, my learned friend has no position. It is his

1101 client who has the position. It may simply be a
1111 conflict of styles which exist in different division.
1121 But it was not intended to be heard and, if he heard it
1131 and it upset him, I apologise.
1141 MR JUSTICE LADDIE: There is one system of civil justice.
11'5] There is no difference between different courts.We
1161 will play this one absolutely with a straight bat,
1171 Mr Cox and Mr Hobbs. Please try to keep your feelings
1181 to yourselves, both ofyou.
1191 MR COX: I apologise to my learned friend. If it upset him,
1201 then I do regret it.
1211 MR HOBBS: MrDonovan,youunderstandmyclient'sposition.
1221 do you, in relation to these two letters, which are
- '1 dated 24thJuly 1990 that we have been discussing for

,-41 some period of time?
I~ A: Yes, I do, and I have made myposition clear as well:
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111 that theywerewritten at that time.
121 (12.30 pm)
131 Q: Wcll, my Lord will be the judge of your an,sweq; now.
141 MR JUSTICE LADDIE: Mr Hobb;,, I understand in the bundles
~l there wereno acknowledgments by either Shell or
ISJ Sainsburys in the fllq;;That, r;o far a,, discovery
(7] goes, none of thismaterial wa,, found in Shell's files,
•q1 but there arc documents~ing from Shell's fllq;; Let
.JJ up not worry about that for the momcn1; Has anybody

1101 made enqumes or sought to subpoena S~bllr)15;
1111 MR HOBBS: Before I answer that I need to speak to my
1121 r;olicitor,
1131 MR JUSTICE LADDIE: Mr Hobbs, before you ;,ay anymore, if
(141 th.i;, i;i a matter which you want to address at a time
11i;i more convenient to the presentation of your case, please
(161 do not let me change the ;;c.qucncc;
117) MR HOBBS: I am going to answer your Lordship's question
118] now,What I wanted to check wai, that I wa;, able to do
(19] it, That i;i why I have ill/it spoken to my r;olicitor;,,A
1201 representative ofDJ Freeman, who i;i the young lady
1211 sollcitor Flitting in front ofme -
[221 MR COX: I object to fui;,.We have had no notice of it. It
1231 sounds verymuch like hearsay piled upon hearsay.That
(241 of COlJC/lC i;i a matter for your Lorqship to judge.
12'5l I quite understand that. May I alsomake this plain:
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111 until the last fewminutes ofyesterday's trailing of
121 this extraordinary issue not one single notice or
131 mention has beenmade to the claimant that it was going
141 to be suggested that these letters were fraudulent.
~l That may or may not be improper or wrong, but this is
161 the first time the claimant has understood that these
l7J letters are questioned in the sense that they were not
181 sent to Shell at the material times or to Sainsburys.
(91 So, my Lord, in our submission,whatever my

1101 learned friend is about to saywould be unsafe and wrong
1111 admit and it may be that I have to consider a course in
[12] this trial which could cause considerable delay by
113] application to your Lordship if it were to be admitted
1141 or taken seriously.
(1'51 MR JUSTICE LADDIE:Mr Hobbs, you may think,in view of
(161 Mr Cox's interjection, the best thing to do is to say
1171 nothing more. If youwant to subpoena somebody=
118] MR HOBBS: I certainly do not want to abort the trial.
119J MR JUSTICE LADDIE:No,Iamnotgoingtoallowanythingto
1201 happen to abort this trial,Mr Hobbs. So you may decide
1211 the best thing to do is to say nothing more about it.
1221 MR HOBBS: I will say nothing more and I will address the
1231 matterwithmy solicitors over the short adjournment and
1241 decide what is the appropriate action.
12'51 MR JUSTICE LADDIE: Let us leave it like that.
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111
[2]

MR HOBBS: There is onepoint I shouldperhaps respond to:-:
MR JUSTICE LADDIE: What did Mr Lazenby say? My

131 recollection is that Mr Lazenby gave evidence about
141 these letters, did he not?
~l MR HOBBS: He does give evidence. It is in several places.
161 I cannot remember more than the gist of it. On this
[7] question of no notice or warning, the authority which
181 immediately springs to mind is JohnWalker in which it
191 was held specifically that, if a case of this kind

1101 emerges during the course of a trial, the court can take
1111 (inaudible) and counsel can raise it properly and
1121 consistentlywith the evidence which emerges,
1131 MR JUSTICE LADDIE: Carry on.
1141 MR HOBBS: Would your Lordship give me two seconds to
11i;1 consult with those in front and behind as to what I need
116J to do?
1171 MR JUSTICE LADDIE: Yes.Would you likeme to rise for five
1181 minutes? I have very acute hearing. I am deliberately
11s1 not listening, but I am also immensely inquisitive and
£2Dl I am finding it hard.Would you prefer me to £ise?
1211 MR HOBBS: I think I have finished andmypoint is that I am
122] trying to find out whether anyone thinks there is more
1231 I should put. I think I have finished, but something
1241 has just been said to mewhich would make me ask
12'51 your Lordship not to in fact release the witness, but
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111 perhaps I can stop for the moment.
121 MR JUSTICE LADDIE: YouwantnottohaveMrCox,re_--examin e,
[31 orwhat?
(4J MR HOBBS: Hewouldsaythatheshouldnot,re_-e.xamin euntil
[5] I have made my position clear,
161 MR JUSTICE LADDIE: There are such serious issues in this
[7] case,Mr Hobbs. I would not want either your client or
18] Mr Donovan to be in the position where an attempt to
[9J find the truth or full facts is impeded. Mr Cox has to

111 re-examina tion, you should not take it as granted that
121 I will allow you to have Mr Donovan back in the witness
131 box.You will have to make out strong grounds for it.
141 Do you understand that? I do not want you to say it is
[5] a foregone conclusion. Basically, once Mr Donovan has
16] been in and out ~
[7] MR HOBBS: ~ the normal rulewill apply. My Lord, Iwill
181 now sit down and stop.
19J MR JUSTICE LADDIE: Thankyou very much. Mr Cox, is it

110J re-examin e anyway. How many more witnesses do we have 110J convenient for you to start now or would you prefer
1111 today? Mr Cox, I got a message through the grapevine 1111 to~
1121 that one of the witnesses that you hope to have here [12] MR COX: I would infini tely prefer to take the adjournment
113] today is not going to be here and we may cun short. 113] now.
(141 MR COX: The grapevine has worked. 1141 MR JUSTICE LADDIE: And start again at 1.45 pm?
11i;i MR JUSTICE LADDIE: Ijustwonderedwhetheritwouldbemore 11i;i MR COX: Ifyour Lordship pleases.
(161 convenient to the proper conduct of this case for me to (16] MR JUSTICE LADDIE: Forthisafternoon,anyideahowmuch~
[171 cise now and start again at 1.45 pm. Iwill do whatever 117] MR COX: Twenty minutes.
118] counsel want, as long as it is reasonable, 118] MR JUSTICE LADDIE: Are we going to take up the whole
119] MR HOBBS: I understand. I am being given to understand 119] afternoon?
1201 that there is material that I might wish to put to this (20] MR COX: It very much looks so now. I do not have any
1211 witness, but I am being also given to understand that it (21] criticism about that at all. But it now looks as though
(22] cannot be brought here for certain by 2 o'clock.That (22] we shall not have any difficulty at all in so doing.
- ·11 is the reason why I am in this dilemma . (23J MR JUSTICE LADDIE: Thank you very much.

.41 MR JUSTICE LADDIE: Mr Hobbs, this is your (241 (12.45 pm)
12151 cross-examina tion. You have to be prepared to 12151 (The luncheon adjournment)
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111 cr~arnine.
121 MR HOBBS: Your Lordship -
[31 MR JUSTICE LADDIE: There are faxes, you know1
141 MR HOBBS: I am sorry, my Lord1This is completely
[5] unforeseeable frommy perspective, no less than from
16] anybody else's perspective1 The dilemma I am in is what
[7J I am bcing told cannot materialise , if it can be made to
(8] materialise , before 2 o'clock

1
- •l MR JUSTICE LADDIE: If it is very important and you have

1101 cross-examined Mr Donovan and Mr Cox has re-examined
1111 Mr Donovan, and if you have seen new material which you
[12] think is crucial, you can always make an application for
1131 leave to have Mr Donovan put back Jn the witness box1
1141 I will consider such an application on the merits and
11151 bearing Jn mind the weight or significance of any
1161 additional material you may have1
1111 MR HOBBS: My Lord, yes

1
1181 MR JUSTICE LADDIE: I can do tha\What I do not want is to
1191 let this case go on one minute longer than necessary;
(201 because both Shc:ll and Mr Donovan are paying a lot of
(211 money for it

1
1221 MR HOBBS: My decision, as captain of the ship, is to say rr
l23J MR JUSTICE LADDIE: Before you say anything, I want you to
124] understand, Mr Hobbs, that, if you finish your
(215] cross-ex amination and Mr Cox finishes his
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111 (1.45 pm)
121 Re-examina tion by MR COX
13] MR COX: Mr Donovan, one or two things, please. Could you
141 turn to file E2, page 635?
[5] MR JUSTICE LADDIE: Sorry, what page was that, Mr Cox?
16J MR COX: 635, my Lord.
[7] MR JUSTICE LADDIE: Right.
181 MR COX: At least, I hope it is. I am going to try to get
191 there before others to see that it is. It is 634.

1101 A: I have that letter.
1111 Q: E2?
1121 A: Yes.
113] Q: 634.
114] A: A Shell letter to Senior King.
11151 Q: That is it, dated 20th November 1995.
11s1 A: Fine.
(171 Q: Let us just have a look at it together for a moment.
1181 Plainly. it is not a letter that you would have seen
(19] until discovery; correct?
1201 A: Correct.
1211 Q: It is a letter to Mr Grahame Senior of Senior King from
1221 Mr Pirret, the General Manager of Retail , and he is
(231 answering, plainly, the theme on which Mr Hobbs was
124] asking you questions, the claim made by Senior King. Do
f2l5l you understand?
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111 his ability to negotiate or to deal with you on behalf
12] of Shell?
131 A: No.
141 Q: I just want to see ifwe can get the proximi ty, how
[6J recent this change may have been and what you understood
16] of it, because on 14 th May you actually wrote to Mr King
(7] about a new game, did you not?
181 A: Correct, yes.
19J Q: This is concerning 'The Games Afoot", which was a

1101 Sherlock Holmes game?
1111 A: That is correct, yes.
1121 Q: When you wrote that letter, why did you write it to
113] Mr King?
114] A: Well, at that time Imust have thought it appropriate to
111iJ send the proposal to him.
116] Q: Yes.What you received back, of course, was the letter
1171 that we see _at 417 from Mr Carson, saying he had been
l18J passed the letter; yes?
[19] A: Correct, yes.
(20] Q: Doing your best, and it is a very long time ago, the
[21] change in relation to Mr King, was it a vcry recent
(22] change, as you understood it, in May,June,July of
[23] 1990?
1241 A: I think that it probably was. I cannot recollect, but
12~ according to these documents that would appear to be the

_______________________P_a_g_e_9_7_, Page 99

111 A: ldo.
121 Q: He has dealt,in the first few paragraphs, with points
(3] about a retainer, that he believed that Senior King had
141 been retained to advise on Shell's retail promotions,
l6J and with regard to the presentations, made initially on
[61 8th January, in :response to a general enquiry regarding
(7] Shell's options by various competitors:
181 "However, no firm decision was made on the:
[9] progress of the: matter until a briefing document,

1101 prepared byTim Hanna gan was sent out by Andrew Lazenby
1111 during September 1992 ...
1121 "As a result of the brief, a number of
113] presentations were made to Shell, including one from
114] Senior King, putting forward various card based
111iJ schemes.The schemes proposed by yourselves were for
[16] the use of a contactless smart device manufactured by
117] Hughes or for a smar t device manufactured by
118] Schlumberger. Ultimately it was considered that neither
11 SJ of these systems would be appropriate and the solution
(20] adopted by Shell did not use the devices favoured by
(21) your company and put forward in your presentations."
(22] Now, does that reflect what you understood to be
'l the position in 1993 and 1994 about the nature of
.. •J Senior King's claims?
[2~ A: Yes, it does. I understood that it was a

111 technology-based proposal.
12] Q: Yes, so having nothing to do with the promotional
l3J framework or scheme that you were proposing?
141 A: No.
[6J Q: Put that file away now for a moment, if you would.
161 A: Right.
[7J Q: I want to come back, if I may, to the documents that
'8J Mr Hobbs has just been asking you questions about.
,J Could you turn to El and we can start with the letter of

1101 14th May at page 414. I will let everybody find the
1111 page just for the moment.
1121 You had told Mr Hobbs, in answer to questions,
1131 that as at 30th May, which is the date of the Ietter--
114) if you keep your finger at 414 you can see at 417 the
111il letter back as it were v you understood that something
(16] had happened as a result of whichMr King had been
1171 replaced as National Promotions Manager, or
118] Co-ordinator; is that right?
119] A: Yes, correct.Yes.
[20] Q: But that he was still in the Department?
1211 A: Yes.
(22] Q: We have seen a letter addressing him as Promotions
(23] Co-ordinator; is that right?
(24) A: Correct,
(21iJ Q: Did you understand thatMrKingwas thereby deprived of
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111 case.
121 Q: Did it affect yow belief thatMrKing was somebody with
131 whom you could negotiate and did negotiate on behalf of
141 Shell?
[6J A: Yes, we dealt exclusively with himwith a project called
161 the "Select Shop Game".
[7J Q: Ifwe can turn now to the documents immediately
1a1 relevant, you understand what is being put to you about
(9) the letter of the 20th, at page 439, and the letter of

1101 24thJuly at page 446;what is being put to you, so that
1111 you understand it clearly.-:-
1121 A: Yes.
1131 Q: ~ because I want you to comment on it, is that you are
114] a person whose vendetta and hatred is such for Shell
11151 that you have been prepared to forge these two documents
116] at or around March 1997 for the purposes solely of this
1171 litigation.
[18] A: That is not the case.
119] Q: Just have a look,ifyou would, at the letters.The
1201 basis for this suggestion, as I understand it, is that,
1211 analysing the text and content of these letters, they
1221 are so inappropriate to their time, as it were e-
1231 MR JUSTICE LADDIE: I think you said 439 and 446.
124I MR COX: 446 and 449, my Lord. I beg your Lordship's
12151 pardon.
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111 MR JUSTICE LADDIE: Yes.
(2] MR COX: Analysing those two letters textually, their
(31 content :;-
!41 A: Yes.
~ Q: :;- they are so inappropriate to their time by a form of
161 textual exegesis that you could not have written them
[7] then; do you follow?
[81 A: I do.
19J Q: What do you say to that?

110] A: That at the time, or just before this, I had actually
1111 been preparing contingency plans for BP so it was quite
1121 normal for me to try to look forward into the future to
1131 see the way that the market was going, and ideally to
1141 give Shell the first opportunity at new ideas.
l11iJ Q: Yes.
[16J A: Which I did many times.
117] Q: Could you keep your finger in the letters, just insofar
1181 as we can try to get some perspective on this, and turn
l19J back in the same volume, for example, to the 1986
(201 Megamatch proposal, and particularly page 110. Looking
1211 into the future: was that a part of your job, as it
122] were, at that time?
'I A: Yes, it was.

,-41 Q: Trying to anticipate other people?
12i;i A: Correct, For Shell to be first.
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111 Q: Meaning what?
(2] A: Well, the Megamatch game, as far as I know, has never
131 been run anywhere.
!41 Q: Of course, Shell were the first into the market as they
1.51 themselves have pronounced and trumpeted :;-
16] A: Yes.
171 Q: :;- with the other idea, the loyalty consortium concept?
181 A: Correct.
1s1 Q: Yes. Ifwe go back to those two letters, again just

110] briefly, I do not want to go through each one at this
1111 stage of the trial. It may be a matter for later, for
1121 analysis with his Lordship.
1131 It is a very, very grave allegation that is being
1141 made against you.You perceive that?
111ii A: Ido.
1161 Q: That you are prepared to forge these documents; do
117] you understand?
l18J A: Yes, I do.
[19J Q: And, on this basis, to come to court to invite the
(20] learned judge to give you justice.
(211 A: Correct.
1221 a: Would you do something like that?
(23J A: No, I would not.
1241 Q: You are not, I think, as I thinkhis Lordship knows,
12/il legally aided for this purpose, are you?
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111 Q: Yes. On page 110, as far back as 1986 we see that
12J you are looking into the future again , do we?
[3J A: Correct, yes.
!41 Q: Ifwe go as far back as 1981, perhaps I need not deal
~ with this one, but in your proposal, I think, for
16] Make Money, had you also looked into the future there?
[7] A: Yes.The promotion changed the whole petrol retailing

, .....;8J scene in this country when Shell launched the 1984
.•l version because all the other oil companies then

1101 followed with similaf' schemes using the same format,
1111 which none of them had done before on a national basis,
1121 and I am talking about no purchase necessary:;-
1131 Q: Let us look at Concept 4 in the same bundle at
[141 page 347. Under "Conclusion- Multibrand Loyalty
11~ Programme", at page 347, again, when you first presented
1101 this as a consequence of the brief given to you by
117J Mr King, you said:
1181 "We predict that Mega Match and this proposed
119] development of the multibrand promotional concept will
120] come to pass."
1211 A: Yes.
1221 (2.00 pm)
123] Q: 'The benefits will be reaped by the first consortium to
1241 be set up."
12/il A: Correct. I was only halfright, unfortunately.
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111 A: That is correct,
121 Q: How are you paying for this action?
[31 A: With a legal charge over my house.
!41 Q: Who else lives in your house?
~ A: My mother and father.
(6] Q: Your father is how old?
171 A: 82.
181 Q: Your mother?
191 A: Is 78.

11DJ Q: Is she in good health?
1111 A: No, she hasAlzheimer's.
1121 Q: Why are you bringing this action against Shell?
1131 A: Because I was the first agency to put up the proposal to
1141 Shell. I have examined their discovery; I have not seen
11~ any evidence of any other similar proposal.
1101 Q: Yes.Would you put that bundle to one side. I have
117] asked you to do that, but there is one other question
1181 I needed to ask you about that letter.Would you come
[191 back to it? It is the 24thJuly letter at page 446 to
(201 Mr King.
1211 At the bottom of the page, you have been
1221 cross-examined concerning the sentence and indeed
(231 I think his Lordship asked one or two questions
(241 concerning it, the paragraph at the bottom dealing with
12i;i senior management:
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111 "It is nice to know that they want to keep our
121 multibrand loyalty concept in the locker."
131 A: Correct.
141 Q: When you wrote this Ietterj-
IJ;l A: Yes.
161 Q: ~which you say you did at the time, is that correct?
[7] A: Yes, I did.
181 Q: Would you have written that ifyou did not believed that
191 senior management had given it consideration?

110] A: I was told through Roger Sotherton that~ from his
1111 conversation with Paul King~ that they had.
1121 Q: Right. If this letter went, which it is your case it
1131 did, would you have been embarrassed to be making a
114] statement like that that would turn out subsequently to
11f51 be untrue?
116] A: Iwould have though titwould bea dangerous thing to do
1171 because Shell would have thought very badly of it.
118] Q: Yes. You might have expected to receive some comeback
11s1 if it was not agreed with?
[20] A: Correct.
1211 Q: Yes. Iwant to deal with some letters written
1221 in November and December of 1993 in file E7.Your
11 letter of 19th November is at page 2976, I hope.

,,4] A: Yes, I have the letter.

111 Q: Was that the day or round about the days that you taped
121 the conversations-,
131 A: Yes, yes.
141 Q: ~ that we can see?
IJ;] A: Yes.
161 Q: When you saw that Shell were runnin g a promotion that
171 I think, on any view, you at that stage considered to be
[81 very like yours, did you not?
[9] A: Yes.

1101 Q: What did you suspect had occurred?
1111 A: I knew that something wrong had happened. I did not
[12] know how it had come about, and I was sick inside at
1131 seeing the advert.
114] Q: Why?
l1f51 A: Because I thought that this was my idea, for Shell to
116] run a Nintendo themed promotional game with Gameboy
1171 prizes, that I put to Mr Lazenby.
1101 Q: Had anybody come back to you from Shell in themeantime
119] to explain that they were nmning with such a promotion?
1201 A: No.
[21] Q: During the conversations-, I do not want to go into
(22] them in detail at the moment but, during the
123] conversations, had certain things been said to you that
[241 you considered ~ I mean the tape-recorded

Q: This was the letter that you wrote to MrWatson; is that I~ conversations-,
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[1] right!
[21 A: That is correct.
[31 Q: After you had become aware,in 1993, that Nintendo had
[41 been launched; yes?
ti;J A: That is correct, yes.
161 Q: Now.let us just get this clear because Nintendo had
171 been a proposal you had put to Mr Lazenby when?
'81 A: On 4thJune 1992.
.JJ Q: Yes.You had faxedMr Lazenby concerning that proposal

1101 again in 1993, had you not?
1111 A: I did.
1121 Q: Was that on February 19th, 1993?
[13] A: It was.
114 J Q: What had been the answer thatyou had had faxed back to
11f51 you by a handwritten note appended to the bottom of that
116] fax?
1171 A: ThatMrLazenbywouldrecontactrnewhen therewas any
118] further progress.
119] Q: As far as you were concerned, after 19th February 1993,
120] what was the position as it was left with Nintendo, the
121] game?
[22] A: That it was still under consideration for possible
123] research and development.
[24] Q: Right.When did you see that Nintendo was launched?
12i;1 A: On 18thJune, 1993.
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[11 A: Yes.
121 Q: ~ that you considered to be unsatisfactory?
[31 A: Yes. Therewas mention ofMegamatch,Make Money, that
141 Mr Lazenby or Shell could run these without
IJ;] Don Marketing, and I found that also very upsetting in
[6] view of the previous history with them.
[7] Q: So, by the letter that we have in this bundle, by
[8] 19th November 1993, the position as you have just
1s1 indicated was that they had run with a promotion without

1101 telling-- certainly without indicating to you~
1111 A: Yes.
1121 Q: .-: very like one you had put up to Mr Lazenby; that is
113] your view at the time?
114] A: Yes, the concept I saw to be the same, yes.
11f51 Q: In courses of conversations, Mr Lazenby had also
(161 indicated that he could run-, or implied or hinted that
1171 he could run Megamatch and Make Money as well without
1101 reference to-you?•
119] A: Yes, he said that.
[201 Q: Yes. Ifwe come to the letter of 19th November 1993,
[21] you are writing now to MrWatson,Mr Lazenby's boss; is
1221 that right?
123] A: Correct, yes.
124] Q: You had also had, I think, a conversation with him
12Pl preceding this?
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111 A: Probably, yes.
121 Q: If you look at the letter just for a moment, the last
131 paragraph:
141 "Like Andrew Lazenby, you expressed some doubt
(Ii] over our proprietary claim to the 'Mega Match'
16J concept ... "
[7] Do you see that?
1a1 A: Yes, that is true, In the conversation that I had with
191 him, I had mentioned to him that I was upset that

1101 Mr Lazenby had said that he could runMegamatch and Make
1111 Money without Don Marketing, and MrWatson seemed to
1121 support that view.
113] Q: Right.When you came to write this last paragraph of
1141 this letter, what was the main concern that you had as a
11i;i consequence of those events that you have just run
l16J through?
117] A: Itwas that Shell had plans to develop and nm
1181 Megamatch.
1191 Q: You say:
1201 "Please note that I am in possession of a
1211 multitude of documents regarding presentations and
122] contact with Shell over several years, which confirm our
11 rights to that concept."

•-41 Then you go on:
12i;i "These proposals also cover promotional schemes,
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111 whereby the common currency- points, vouchers, tokens,
12J etc ,· are collected or awarded at outlets belonging to
131 the various types of retailer participating in the
141 activity."
[i;J What was your concern when you wrote that passage?
161 A: I just wanted to remind Shell that we had invented the
171 concept and that we had the rights to it.

--., r9J a: Did you, at that stage, have any suspicion that Shell e-
.Jl or any knowledge that Shell were embarked upon exactly

1101 such a multibrand loyalty concept?
1111 A: None at all.
1121 Q: Had you had suchknowledge,would you havebeen content
1131 to remain with the few lines at the bottom of that
1141 letter?
[11:il A: No, I would have concentrated on spelling out exactly
(161 what the background was.
1171 a: Yes. Let us look, ifwe may, at the response to this.
11a1 We cm stay in that bundle, I hope. Page 3066 is a
1191 letter to you from MrWatson dated 2nd December;yes?
1201 A: Yes.
1211 Q: Now, at this stage what was your state of mind?
1221 You have written on 19th November.What is in your mind
1231 that Shell might be doing. from your subjective point of
(24] view?

111 correspondence, Megamatch was secondary.
121 (2.15 pm)
131 Q: Now, at the last paragraph he wrote:
141 "I note the last paragraph of your letter
(Ii] regarding the 'Mega Match' concept, but do not however
16] entirely understand your position.You may have rights
171 over some particular promotions based on the concept of
181 various retailers using a common promotional currency
191 but you cannot have any rights over the concept itself

1101 and there have been many such schemes already."
1111 Did those Jines puzzle you?
1121 A: Yes.
113J Q: Why?
114] A: Because I could not understand, and still cannot
11i;1 understand, exactly what it is saying. Can I read it
1161 again?
1171 a: Yes, please do.
1181 A: Sorey. (Pause)
11s1 It is not clear what it is that he is saying.
1201 Q: Did you believe at that time that Shell were embarked
1211 upon full systems steam ahead upon developing a
1221 multibrand loyalty concept, just such as the one that
1231 you had outlined to them ,-;-
1241 A: Definitely not.
12i;J Q: :-; before?
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111 A: No.
121 Q: Ifwe then turn to the conclusion of that little chain
131 of correspondence at 3214, you are writing to MrWatson
141 in response to his letter of the 2nd and you express
IPl some regret about the previous relationship,You had
161 hoped Shell:
171 "••• would have wanted us to be involved in any
1a1 new version of a previous game ... "
[91 What did you mean? What was the previous game?

1101 A: The 1984 Make Money game.
1111 Q: "My comments regarding the Make Money game [and it
1121 mentions the ISP award] and proprietary rights ... were
1131 made in reply ... ", and you state there Mr Lazenby's
1141 assertion that he could run them without any involvement
11i;i by Don Marketing.
1161 You say that it was the first.You recite the
1171 history that you provided the copy letter:
11a1 "••• and some further background information, just
(191 to illustrate how inappropriate it was for Mr Lazenby to
1201 be so dismissive, without apparently having the
1211 slightest knowledge of the background circumstances."
1221 Then, in the final paragraph, you wrote:
1231 "However, unless Shell is actively considering
1241 runnin g one the relevant promotions, it seems to me that

121:il A: Make Money was the main concern for all of this / 12/51 further discussion is unwarranted at this moment.
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111 Discussions relevant to a particular concept could be
(2) undertaken at the appropriate time, should it ever
(31 become necessary."
141 This is 20th December 1993.
l6J A: That is correct, yes.
161 Q: Did you ever have any communication from Shell
(7] whatsoever indicating that theywere proposing to
181 operate, or run, or were using a concept, not
(9] necessarily yours, but were intending to use a concept

110J of a multibrand scheme resembling the one you had put
1111 forward?
1121 A: No, none at all.
113) Q: IfMrWatson was, as Mr Hobbs suggested to you in his
114) letter of 2nd December 1993, referring to the multibrand
l11iJ loyalty concept-,
116] MR JUSTICE LADDIE: 20th December, I think.
117] MR COX: 2ndDecember,myLord.IfMr_Watsonwasreferring
(18) on 2nd December, in his last paragraph, to the
11s1 multibrand loyalty concept, it follows that he knew that
(20] youwere asserting rights, does it not?
[21) A: Yes.
1221 Q: You conclude with the paragraph that if they are not

11 going to run it anyway it does not muchmatter; yes?
,-41 A: Yes.
[2liJ a: If that had been inMrWatson'smind on 2nd December,
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111 promotions.
121 I did not ::- Iwant to get this correct.We were
131 involved in a major promotion in 1967 with a couple of
141 oil companies.Then we were involved in the
l6J garage/petrol retailing, running our own promotions
161 until about 1978/1979, and then we started a promotions
[71 company.
181 Q: Have you ever provided expert reports or given expert
(9] evidence in any case?

1101 A: Yes, I have.
1111 Q: Given evidence, or provided reports?
1121 A: Provided reports.
1131 Q: I do not think it has been disputed, and there is
1141 certainly not anything to dispute those parts ofyour
111iJ witness statement inwhich you set out your history and
1161 background, successful and award-winning inmany
117] cases-,
118] A: Yes.
119) Q: ::- in developing and devising concepts for promotions.
[201 Just explainwhy, when you put this scheme to Shell, you
(21) thought that it was new, or novel?
(22) A: Well, because there was not, that I was aware of, any
(23) other scheme anywhere else in any country; that it was a
1241 Shell-led consortium ofmajor retailers operating in
[2f51 different trades on an exclusive basis; and that the
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111 would you have considered it natural for him, in
I2J response to your letter, in the light ofyour letter ::-
(3) A: Yes.
141 Q: ::- to come back to you to talk about it?
l6] A: Yes, especially because of the long relationship with
161 Shell.
(7] Q: So, after that letter, you obviously-, and you have

---._ '8] made it clearmany times .7 you had other very
.JI considerable and engrossing subjects of concern with

1101 Shell?
1111 A: Yes.
1121 Q: Did you think, from that point on, that a multibrand
(13] loyalty scheme was going to be proposed ,7 until 1996?
(141 A: No, I did not, no.
111iJ Q: Was going to be used?
116] Ifyou put that volume away,Mr Donovan, I am not
[17] SU1'e there could be any better person to ask this::- and
118) certainly you have been asked what your concept was and
[19) questions regarding the means and the particular reasons
1201 why you considered it to be revolutionary. Do you
(21) recall those questions?
1221 A: Yes, I do.
(23) Q: You have been in the promotions Industry forhowlong?
(24] A: Since 1967. For a part of that time, I was also in
12!il petrol retailing with my father and we were running
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111 consortiummembers could actually benefit from each
121 other's trade.They could have direct redemption so
131 that people buying from Shell would have .7 if
141 Sainsburys was the supermarket partner, theywould have
l6l a very strong reason for going into Sainsburys to get
[6] their groceries, Shell to get their petrol, and within
[7] the family of organisations actually conducting the
18) scheme.
1s1 Q: You were aware, were you,in 1989/1990 and again in

1101 1992, for example, of the existence ofAir Miles?
1111 A: Yes, I was.
1121 a: Indeed, you said that::- did you know at the time that
1131 Shell had been issuingAir Miles ::-
(14) A: Yes, I did.
l11iJ Q: ::- or members of theAir Miles scheme?
l16J A: I did.
[17] a: Ifyouhadput forward a scheme that simplyresembledin
118) concept,in structure.Air Miles, would you have
11s1 considered yourself at the time that it was something
(20] you would have had an interested response in?
1211 A: No.
1221 Q: Were you aware at the time, in 1992, or 1990, or 1989,
(23) of any of the other schemes that you have heard mention
(24) of and Mr Hobbs cross-examined upon?
[2f51 A: I do not think Iwas aware of them at the time, no.
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111 Q: AirMiles, certainly?
121 A: I knew aboutAirMiles and:;-
131 Q: Premier Points?
141 A: :;- Premier Points, yes.
u;i Q: Again, these schemes were in your mind at the time?
16] A: Yes,because theywere operated bya thirdparty company
(7] that organised the scheme and controlled it in every
181 respect: the advertising; the marketing; the branding;
l9J the ownership of the data; the issue rate with the

110] previous trading stamp companies, because, as I said,
1111 I used to have a Greenshield franchise.At that stage,
(12] when they first started, you could only give single
113] stamps on your franchise.Then they changed it to
114] double, then treble, quadruple, sixfold it ended up
11i;i with, and it all cancelled out, became .7 other people
11s1 ofmy age group may remember this.
1171 Q: You mean the cur,rency became diluted, in other words?
118] A: Diluted, and we were paying a lot ofmoney to
119] Greenshield Stamps at the time and we had a franchise
120] with Pinkshield Stamps, and eventually they all
1211 cancelled each other out.
(22] Q: What about exclusivity in Greenshield Stamps?Was there
'1 any exclusivity?

,-..l A: It started offwhere you had a reasonable franchise
l2i;J area, but then Greenshield moved the goal posts and they
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111 had a franchise committee where, in our own experience,
(2] they put in two other sites within our franchise area so
(31 we ended up competing with other Greenshield outlets.
(41 This is what really actually drove us into promotions.
1)51 Q: Was that in your mind too when you were thinkin g and
1s1 refining the multibrand loyalty concept?
[7] A: Yes, it was.

---. '81 Q: When you came to put the idea, the scheme, to Mr King
JJ and then subsequently to Mr Lazenby in 1992, were you

1101 conscious that they too would have been aware of
1111 AirMiles, Premier Points, and so on?
1121 A: Yes, yes.
1131 Q: Did you consideryourself to be dealingwith experienced
[14] people or inexperienced people?
11i;i A: With Mr King, I was dealing with a very experienced
11s1 marketing and promotions man; with Mr Lazenby, I do not
117] think he had hardly any experience at all.
(18] Q: But he had experience to draw upon, did he?
(19] A: I can see from his witness statement that he had been
1201 involved in the retail network, so he would have been
1211 aware of other petrol promotions.
1221 Q: Again, if you put forward to them schemes that-, would
(23] you have considered it worth putting forward schemes to
(241 them that simply resembled in every detail and were
(2li] familiar ,7
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111 A: No, it would have been a waste of everyone's time.
121 Q: When you put forward the schemes, did Mr King, or
131 perhaps more importantly Mr Lazenby, ever suggest to you
141 that the idea could not be confidential?
~ A: No. He never suggested that in respect of any scheme
16J that I put to Mr Lazenby. I put several to him and
[7] there was no question about confidentiality until after
101 they launched a Nintendo game on 18thJune, 1993.
191 Q: I want to break this up into stages. First, did he ever

110] say, "I will not accept this in confidence"?
1111 A: No.
1121 Q: Did he ever say, 'That cannot be treated as confidential
113] because it is common information"?
(141 A: No.
11i;i Q: When you put it to him in those discussions that
116] you have given evidence about in your witness statement
117) and again yesterday, when you put it, the scheme, to
118] him, what was the purpose that you put it to him for?
119] A: To see whether he was interested in the idea.
(20] Q: Subsequently,whatdidyouenvisagehappeningifhewe,re
1211 to show interest?
(22] A: That he would bring us in to be involved in it on an
(23] agreed basis.
124] Q: Was that something that you believed to have been
(2li] obvious to anybody who had been present at the

Page 119

111 discussions?
[2] A: Yes.
(31 Q: Though the meetings were short, or, rather, not the
[4] meetings but the discussions-,
u;i A: Yes.
161 Q: ,7 that took place within the meetings, I think you have
(7] given evidence: five or ten minutes on each occasion?
181 A: Yes.
191 Q: Is there any doubt in your mind that the essentials of

110] this scheme were spelt out on 12th May, first?
1111 A: No.
1121 Q: Is there any doubt in your mind that, as you put it to
113] Mr Hobbs, you went through the Sainsburys letter on
114] 24th November?
11i;i A: No. No doubt at all.
11s1 Q: Were the discussions that you had, both on 12thMayand
l17J 24th November, sufficient, in your mind, to have clearly
118] conveyed to-him the nature of the scheme?
[19] A: Yes.
120J Q: And for it to have lodged in his mind?
1211 A: Yes.
(22] Q: In other words, it was not just such a passing reference
[23] that it might not have stuck?
[24] A: I would not have thought so.
12i;i Q: In the second meeting, you say you went through the
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111 letter?
12] A: Yes.
131 a: You realise, of course, that your word is being pitted
141 here against that ofMr Lazenby?
l5l A: I do.
16J a: I want to come on,ifI may, to a period later.You
(7] received discovery ::- I am not going to pin you to a
(81 date, and I do not suppose anybody else will, but how
191 long ago was it when you conducted the discovery?

1101 A: I would guess December last year.
1111 Q: Right.When you went through that discovery, did you
1121 discover certain documents that led you to certain
[131 names?
1141 A: I did.
11:;i (2.30 pm)
[161 Q: Was one of themMrAcmstrong-Holmes?
1111 A: Itwas.
(18] a: Youhavebeenaskedabout the circumstances inwhichyou
1191 approached MrArmstrong-Holmes, Did you have any
1201 knowledge ofMrArmstrong-Holmes before you came across
1211 the discovery?
1221 A: None at all.

111 A: Of course, it is.
121 a: As you know, one of the things I will have to do is
131 I will have to decide what the true story is.
141 A: Yes.
l.5J a: The story that you give and the story thatMr Lazenby
161 gives are difficult to reconcile with each other.
[7] A: Yes.
181 Q: There are all sorts of possibilities.
101 A: Mmm.

1101 a: One is that you have made it all up and one is that
1111 Mr Lazenby has made it all up.Another possibility is
(12] that parts are true and parts are not true, and at the
(131 end of the day I am going to have to decide whether the
114] whole or a part of a story is true, or whether the whole
11i;1 or a part ofit is untrue. Do you understand?
l16J A: I do.
1171 a: I have to do that without regard to the financial impact
118] that that will have on the parties.
1191 A: I understand that as well.
1201 a: Can I ask you to go to file El? It is the one with the
1211 letters of 24thJuly, 1990.
1221 A: Right.

'.lJ a: DidyouseekinanywaytoinfluenceMrArmstrong-Holmes 11231 a: There are some other documents, I do not need to go to
(24] them, but there are some other documents which seem to
(2:;J suggest that you made claims in relation to Concept 4 to
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124] to say something that was not true?
12:;i A: No.

(11 a: MrKing and your relationship with him, insofar as

121 it has been raised rr although sometimes by what I will
[3] call "implication" rr your relationship with Mr King:
[4] did you ever have anything other than a relationship on

Iii] a professional basis with Mr King?
[61 A: No1
[71 MR JUSTICE LADDIE: I do not think any suggestion of
18] impropriety was being made by Mr Hobbs1 If it was, it
[9] passed me by, Mr Cox, and I will not allow Mr Hobbs to

110] run lt now1
1111 MR COX: Thankyou1Yes1Would your Lordship give me just
1121 one moment? (Pause)
113] Does the same apply to Mr McMahon?
114] A: Yes, it does1
[1:;J Q: As did for Mr Armstrong-Holmes, I mean

1
116] A: Yes1
(17] a: Thank you, my Lord1 Thank you, Mr Donovan 1
1181 MR JUSTICE LADDIE: Mr Donovan, I would just like to ask you
(19] a couple of questions

1
12DJ A: Right1
(21] Q: Mr Cox, at the beginnin g of his re-exarnlnation of you,
(22] asked you to explain the funding of this case?
123] A: Yes

1
(24] a: Of course , this case:must be a signifi cant worry to
12:;i youi
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111 Shell. I am concerned about the documents at 446 and
[2] 449.
13] A: I have those.
141 a: I want you to look at them carefully, I want you to read
llil them to yourself. 446 and 449. Read them to yourself.
161 (Pause)
[7] A: Yes, I remember the letters.
1a1 Q: Whatever may be the status of other documents=
(91 A: Yes.

1101 a: ::- I want you to reflecr again on what Mr Hobbs is
1111 putting to you.
1121 A: Yes.
1131 Q: Are you sure that you wrote these letters in July of
114] 1990 ::-
[11i] A: I::-
1161 a: ::- and sent them, "and sent them", inJuly of 1990?
1171 A: I am sure that I wrote ,-; I was involved in writing the
118] letters, probably the prime person involved in it, and
(19] that the letters were prepared and put in the mailing
(20] system, but I do not knowwhether theywere actually
1211 sent, and so on.
1221 a: In July 199m
(23J A: In July 1990.
1241 Q: Thankyou verymuch.
12:;i MR COX: Thank you, Mr Donovan.
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111 (The witness withdrew)
(2] MR COX: My Lord, Mr Roger Sotherton, please.
131 MR ROGER GEOFFREYSOTHERTON (sworn)
141 Examination-in-chief byMR COX
[.6J Q: Mr Sotherton, I think you should find:: I hope it is a
161 yellow bundle .7 in the carousel to the eight ofyou,
f7l marked Cl.
18] A: Did you say yellow?
(9] Q: I hope it is yellow.

1101 A: It looks like "G", but it says "Cl", yes.
1111 0: Ifyou tum to tab number 2 there, you should find the
1121 frontispiece to a statement that purports to be yours.
113] If you turn to the end, there is a photocopy and it
114] bears a signature which I want to ask you ifyou
11i;i recognise as yours.
116] A: It is mine.
1171 Q: Is this the statement that youmade for the purposes of
118] this case?
1191 A: It is.
(20] Q: Mr Sotherton, the way it is done here is that I do not
1211 get a chance to ask you questions about yourself. I am
(22] simply going to askyou to confirm that, to the best of
11 your recollection and belief, the details in that

111 Q: Thankyou. Have you had a detailed breakdown ofwhat
121 has been going on in your absence?
131 A: No, I have not.
(4] Q: How detailed was it, if it was not detailed?
l5l A: I saw part of a transcript ofyesterday's proceedings.
16] Q: Did you?
[7] A: That is all I have seen.
181 Q: What was the part of the transcript ofyesterday's
19J proceedings you looked at?

1101 A: Most of the latter part, for some ofwhich I was present
1111 as it was happening.
1121 Q: Right.You will remember, I think, that the Shell Smart
113] Scheme rolled out, became public, in 1994?
114] A: If that is the date you say it was, yes, I accept that.
11i;i Q: Doyouremember the Shell Smart Scheme comingonto the
116] scene?
1111 A: Not really, no. I had not takenmuch notice. I was
(18] advised that it had come onto the scene.
119] Q: Who advised you?
[20] A: John Donovan.
1211 Q: When did he advise you, canyou recollect?
1221 A: I cannot really, but I thinkit was in early:: what
[23] year did you say?
1241 Q: It is 1994.
12i;i A: 1994.Iwouldhave thoughtitwouldhavebeenearly-ish
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_ .-1] statement true?
~l A: Yes.

111 Q: There will be questions for you fromMr Hobbs.
(2] Cross-examina tion by MR HOBBS
[31 Q: Mr Sotherton, did you just take something into the
141 witness box with you? I sawyou carrying something in.
l5] A: (Indicating)
16] Q: Is there anything in there?
[7J A: Yes, there is a copy ofmy statement, a couple of
- 101 statements and things.

JJ Q: Nothing else beyond that?
1101 A: No.
1111 Q: Right. Now, Mr Sotherton, you have been in court today,
1121 I believe? If you do not say out loud "yes", it will
113] not come onto the tape.
114] A: Yes.
11i;i Q: You have been in court today.Were you in court at all
116] yesterday?
1171 A: For a short period at the end.
1101 Q: Right. Have you been receiving-reports-as to what has
[19] been going on?
1201 A: Yes, some.
1211 Q: Whohasbeencommunicatingthose,reportstoyou,ifyou
1221 do not mind me asking?
(23] A: MrWoodman.
124] Q: Sorry?
I~ A: MrWoodman.

Page 126

[1] 1994.
121 Q: Canyouremember the occasionwhenhe advisedyou about
[31 the introduction of the scheme?
[4] A: Not really, no, other than that it was a casual :: I say
[5] casual, obviously now important ,7 telephone call that
161 he had made.
[71 Q: Right.You, at that stage, were not, I think, still
[81 connected with Don Marketing, were you?
191 A: No, far from it.

1101 Q: Right.You say "far from it"; were you at loggerheads
1111 with Don Marketing?
1121 A: No, not at all. I had gone into a completely different
113] area of business.
1141 Q: At what point in time, looking back, do you say that you
11i;i formed the idea in yourmind that the Shell Smart Scheme
116] used concepts disclosed, as you would say, in 1992 to
1171 Mr Lazenby?
118] A: After the point I hadhad theconversationwithJohnwho
119] had advisedme, and he explained to me, the essence of
1201 what is the Smart scheme, and it seemed obviously so
(21] similar to what it is that we had proposed earlier.
1221 Q: This is the conversation you have just referred to .7

123] A: Yes.
124] Q: ::whenJohn Donovan rang you?
(2p] A: Yes.
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111 a: That was in 1994 and he was talking to you about the
12] scheme that had just rolled out from Shell?
[3] A: Yes.
141 a: So this was a new scheme he was talking to you about?
l5l A: Yes.
161 a: His position in conversation with you was, at that
[7] stage, that this appeared to involve concepts which had
181 been disclosed to Lazenby before; is that correct?
191 A: Yes.

1101 a: Right.What happened after that? How did it go?That
1111 is 1994 and here we are in 1999, and there are
1121 five years in between.
113] A: Right.Well, very much left to John Donovan to pursue
114] the matter how he felt that he should and that I was
11~ available ifhe wanted any information that I could
116] possibly help with along the way.
117J a: Quite, so how did you leave it?You left it on the
(18] basis that he would do some further investigations into
1191 the scheme which had just rolled out from Shell?
(20] A: Yes, and that we would just keep in touch as to how
(21] things were going; was it indeed the Don Marketing
(22] scheme, et cetera,

---._ ·, a: Did he come back to you at all? When did he come back
.-•l to you? He must have come back to you, so when did he
[2~ come back to you? The same year, 1994?
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111 A: No.
121 a: He was proposing. was he, to investigate with a view to
(31 bringing a further complaint against Shell; is that your
141 understanding of these discussions?
l5J A: That is what it turned out to be, yes, with the passage
161 oftime.
[7] a: Yes. It was not a surprise to you that that is what it
181 turned out to be because that is how it started out:
19J he was going to look into the Shell scheme?

110] A: Absolutely, yes.
1111 a: Yes, he was going to get to the bottom of it?
1121 A: Yes.
1131 a: He was going to bring a claim against Shcll j-
[141 A: Yes.
l11il Q: :-: at a time that he saw fit?
1161 A: Yes.
117] a: You had conversationswith him in 1994 andyou have said
1181 it could have been as many as 15 conversations?
119] A: Yes.
(201 Q: It was quite a few. I should imagine, but you must help
1211 me please, did this go on during 1995 as well? Were
(22] there further conversations between you and him?
(231 A: Yes, there must have been. I cannot recollect any, but
124] yes, theremust have been.
(2~ a: Right, there must have been.Were these face-to-face,
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(1] A: Certainly, yes.We would have had conversations during
(2] the course of the year. I would not like to put a time
131 span on it.
141 a: Can you give us an indication of the number of
l5J conversations there might have been: 5, 10, 15?
[6] A: Could have been.
17J a: Could have been what, 15?

,......_ •~1 A: It could have been 10, it could have been 15. I think
J it would have been weekly, maybe the odd rnonthly-,

[10] I think probably as news arose, or there was a
1111 development, then he would just make me aware of that.
1121 a: All right.You say he was makin g you aware of it. Can
1131 you recall, please, for us now, what sort of points were
114] coming up in the discussions that he was having with you
11~ and you were having with him?
11s1 A: Well, it was very much= or it appeared to me to be
117] very much an "Oh, here we go again" situation, keeping
[181 in mind the three previous cases that had been some
119] while before-,
120J a: Right.
1211 A: :-: and John was going to decide quite what he had done
[22J about what appeared to be our idea being used.That was
(231 very much left in John's court to deal with. I had no
(241 interest in the matter at all.
12:;J a: You had no interest in the matter?
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111 or some of them face-to-face and some of them over the
[2J telephone?
(31 A: Probably a mixture of both.
141 a: Right.When you did meet face-to-face :-: you had some
l5J face-to-face contact?
[6] A: Yes.
[7] a: When you did have face-to-face contact, was that at the
181 offices ofMr Donovan, or was it at your home, or his
19J home? Where would you meet?
[101 A: At his office at his home, or there were perhaps a
1111 couple of other occasions where we were meeting friends
1121 and we would meet together.
1131 (2.45 pm)
[14] a: All right, Could you give us an indication of the
11i;1 frequency with which you met to discuss the state of the
1161 Shell Smart Scheme and Mr Donovan's position in relation
117] to it during 1995?
1181 A: I think there was no planned frequency.There was-,
119] casual updating probably is the best way to describe it.
1201 a: You think it could have been as many as 15 discussions,
1211 or so, in 1994.Would it have been more or less during
[22] 1995, or as many again?
(231 A: Maybe asmany again, but I amworking that on the basis
124] that perhaps we talked once a month and maybe twice in
(2~ one month or something.
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[11 Q: Right. I should imagine that you were aware that,
(2] during 1995,Mr Donovanwas in dispute with Shell?
131 A: Yes.
141 Q: Right. Not to put too fine a point on it, there came a
[6] point in time where you had a disagreementwith him, did
161 you not?
[7] A: Yes.
181 Q: Would you like to just tell us please, fromyour own
(9] recollection,what the nature of that dispute was and
l10J how it resolved itself/
1111 A: Yes. Earlier, some concepts had been presented to Shell
1121 that had materialised in varying forms but certainly
1131 appearing to be Don Marketing concepts.John took an
1141 action against Shell for those, but my involvement was,
111iJ at the time those presentations, etcetera,were made,
[16] I was working alongsideJohn on a speculative basis, so
1171 I was putting my time andmy effort into developingmy
118] aspect of the promotions, which was generally the
1191 mechanical side and security aspects.
1201 Q: Yes.
1211 A: Thiswas done with no payment from anywhere, purely
(22] speculative.When it came to the .-.-

,,-... '1 Q: Couldijustinterruptforamoment?Thiswas1992,was
. •l it not?
12i;1 A: Yes.
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111 a conclusion of his dispute with Shell=
[2] A: Yes.
131 Q: -.- and that that would bring some remuneration in his
141 direction?
[6] A: Yes.
16] Q: And your positionwas that youwere entitled, under the
(7] agreement you had with him, to a percentage of it?
181 A: Yes.
191 Q: Right. I believe I am eight in saying that he did not

1101 share your view of that matter?
1111 A: Well, he did, but-.- I do not think hewould have
[12] welched on the deal, that is to say, butwhat did happen
[131 was that suddenly I was faced with silence from
1141 John Donovan.
[1i;J Q: Right.
1161 A: Something had gagged him and I could no longer get
117] information from him as to how the proceedings were
1181 going, orwhat was happening indeed. I ended up taking
118] out awrtt against John Donovan.
120J Q: Awrit? It became that serious, did it?
1211 A: Yes,it did.
1221 Q: Right.Would I be right in thinking this was 1995, or
1231 would it be 1996?
[24] A: I am unsure of the dates. I cannot recall.
12/;J Q: Shall we, at this juncture, just look at bundle X? One
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111 Q: Okay. Carry on please.
121 A: Well, I think it was 1992. I am terrible on dates,
13] so-;
141 Q: I can help you in a moment or two. Carry on.
[6] A: It reached the point where Johnwas taking the action
[6] against Shell and I was obviously involved because I had
(7] been involved on a promise of a share in the revenue
ra1 from the promotions as and when they rolled out, if and
,J when they rolled out.

110J Q: Whatwas the promise, tell us please?
1111 A: Itwas commission-based on the amount ofgamepieces
1121 that may be produced for any particular promotion.
[131 Q: Was it a percentage, in fact?
114] A: Yes, itwas.
11/;J Q: Am I right in thinking it was 17.65 per cent?
1161 A: Correct.
117J Q: Have you readaboutmyquestions toMrJohnDonovanin
1181 the transcript yesterday on this point?
1191 A: Not on that point, no.
1201 Q: No, all rtght.Carry on. Let me help you carcy on.
1211 You had an arrangement with himwhichwould give you,
1221 shall I call it, a piece of the action, if you knowwhat
(231 I mean?
(241 A: Yes.
121il Q: Is this correct: you became aware that hewas coming to
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111 has been prepared and I am afraid it has not reached
121 your Lordship's bench. Could I hand it up to
131 your Lordship now? (Handed)
141 MR JUSTICE LADDIE: Certainly. Does it have some flags on
[6] it for all the documents we have already accumulated?
[6] MR HOBBS: It does.There should be one in thewitness box
[7] on the carousel somewhere beside you.You still have
[81 the clutter, I think, left over from before, have you?
191 A: I have the clutter, yes.

1101 MR JUSTICE LADDIE:Whynotgetoneofyoursolicitorstogo
1111 up? Just find one on the carousel for him, otherwise it
1121 wastes time.
1131 MR HOBBS: Tab 4, please. If the systemhas gone well, this
1141 should be page 16 and it should be a letter which
11i;i I think you will be familiarwith.
116] A: Yes.
117] Q: Actually this is 1996, I notice?
118J A: Yes.
119] Q: Were those your solicitors, Gudgeons Prentice?
1201 A: Yes.
(211 Q: You had to go and issue a writ, I should imagine, at
(22] some point just after this?
(231 A: Yes.
124] Q: This is a letter of demand?
12/;J A: Yes.
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111 Q: All right.
(21 A: This was the first letter that was sent.
131 Q: The first letter, was it?
141 A: Yes.
l.5l MR JUSTICE LADDIE: Sorry,which tab are you in?
161 MR HOBBS: Tab 4, my Lord.
[7J MR JUSTICE LADDIE: Sorry, yes.
18] MR HOBBS: On that letter, please,Mr Sotherton, let us just
191 have a look at the second blocked paragraph there,

11DJ ''We are instructed"; do you see that?
1111 A:Mmm.
1121 Q: "We are instructed that an independent witness was
1131 present when our client agreed terms with
1141 Mr John Donovan, a director ofDon Marketing ... "
11~ Whowas the independent witness?
116] A: Mike Macrow.
1111 MR JUSTICE LADDIE: Sorry,who was that?
(18] A: Mike Macrow,M~~-C:-R~O;-W.
l19J MR HOBBS: Okay:
(2DJ "••• that our client would provide on a
(211 speculative basis, his time and expertise in the
(22] preparation and presentation ofpromotional proposals to
·~31 Shell. In return, our clientwould be entitled to an
.41 agency commission of 17.65 per cent on any concept fee,
[2i;J commission and any other fees received by Don Marketing
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111 collection.
121 Q: Is that because, therefore, your position in 1996 was
(3] that those wore the only presentations that had been
141 made at those meetings?
l.5l A: No, it is just that theywore the only ones thatwore in
161 dispute.
(7J Q: But your agreement is in relation to all presentations
18] made at thosemeetings, is it not?
(9] A: Well, yes, this is obviouslywritten by someone in the

1101 legal profession to cover all points, but I had not
1111 realised it had covered all points, or had that
1121 potential.
113] Q: So your position is that you do not, in fact, have an
1141 interest, via the agreement that we see written here, in
11~ relation to Mr Donovan's claim in the present case?
116] A: Not at all. I abandoned all involvementwith this after
[17] that case was resolved,
1181 MR JUSTICE LADDIE: That is a bitunfair on him becausehe
119] may have found that his lawyers have given him a
(20] contractualrtghtmuch greater than he had anticipated
1211 and his rightmay be determined by the contract that his
1221 lawyers entered into on his behalf. I think he can say
(231 what his expectations were, but I do not think it is
124] right to saywhether he is abandoning rights, or
(21>} anything like that.
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111 from Shell arising from the presentations that
(21 John Donovan and our client might make to Shell's
131 National Promotion Manager. Such presentations wore
[4] made at Shell-Mex House in 1992 on 12th May, 4thJune
[61 and 24th November."
16] Do you see that?
171 A: (Witness nods)
18] Q: Right.TheNationalPromotionsManagermentioned there
.9J wasAndrewLazenby, was it not?

110] A: Yes.
1111 Q: There wore three presentations during that year: the
1121 12th, the 4th and the 24th?
1131 A: Yes.
(141 Q: Correct,You had an involvement, did you, on a
[1i;J speculative basis in relation to those three meetings?
1161 A: Yes.
1171 Q: Letme just ask you this: is it your position and your
1181 perspective that, if Mr Donovan succeeds in this present •
119] action against Shell, this agreement will agree to the
(20] proceeds of this action too?
(211 A: No, I had not even realised that this was that tightly
[22J worded.As far as I was concerned, this was involving
(23] purely those three cases that wore being dealt with-,
(241 two cases, in fact, that were being dealt with earlier,
(21>} whichwas the Nintendo game and the Hollywood
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[11 MR HOBBS: I am sorry.
MR JUSTICE LADDIE: Itmaybethatthiswillendupwithyet121

13] another round oflitigation.
141 MR HOBBS: Perish the thought,myLord, that anysuchthing
1.51
[61

[7J

should happen.
MR JUSTICE LADDIE: Perish the thought,Mr Hobbs, quite.
MR HOBBS: Perish the thought.

IBJ MR JUSTICE LADDIE:Youhavethepointthatyouwantedout
[91 ofit. I just think that to go further and to get him

1101 to say that he is abandoning any claims.-:-
1111 MR HOBBS: No, I am sorry.
1121 MR JUSTICE LADDIE: It is all right. Do not worry,
1131 Mr Sotherton.
[141 MR HOBBS: You arenotdeaf,youhaveheardtheexchanges.
11~ We readwhat we read here.
11s1 Anyway, you found yourselfin a dispute with
117] John Donovan, did you not?
[18] A: Yes.
[191 Q: It was resolved, and it was resolved on the basis that
1201 you got some compensation, did you not?
1211 A: Yes, I did. I was happywith the outcome at the end of
[22J the day, at the end of the final mediation.
(231 Q: On that note I need to askyou, please, to reach for
[241 volume B.
12~1 In that volume, if you would not mind
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111 Mr Sotherton, please turn behind tab 4.
121 MR JUSTICE LADDIE:Which is volume B?
131 MR HOBBS: The core bundle,my Lord.
141 MR JUSTICE LADDIE: Yes.Tab 4, did you say?
L5l MR HOBBS: Tab 4,my Lord, yes, please.
161 MR JUSTICE LADDIE: Yes.
[7] MR HOBBS: MrSotherton, there is adocumentandwecansee
181 your name on it.
19J A: This is the letter of agreement. I have the right

1101 document, have I?
1111 Q: I do notwant to showyoumine because it hasmarkings
1121 all over it?
1131 A: Is that the one. (Indicating)
1141 Q: It looks like the one, yes.You have the heading. Look
11'5:J down those names in the middlc-, Don Marketing,
[161 Shell UK :;- and then you have a list of names and
117] you are the fifth man.
1181 A: I am.
119] Q: Do you remember howyou came to be a parry to this? In
(20] fact you signed it, look, on the next page.
1211 A: Yes.This was the outcome of the mediation,was it
(22] not?
- ·11 Q: This is the outcome of the litigation.

,J A: Yes.
12'5:J Q: This is John Donovan's dispute coming :;- well, one of
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111 you from time to time for help, or giving you an update
121 on his progress, was he not?
131 A: Yes.
[4] Q: We lurch into 1997 and in 1997 are you aware that
i,;i Mr Donovanwent forwardwith his claim against Shell, in
161 other words he put it into a letter?Were you aware
[7] that that had happened?
181 A: Not as a specific thing, no.
[9] Q: Right. Do you still have bundle X anywhere near you?

1101 A: X?
1111 Q: Yes.That was the one we were looking at amoment or
1121 two ago.
1131 A: Yes.
1141 Q: Behind tab 1 in that bundle is a letter which you will
11'5:J see under the Don Marketing letterhead. It is dated
116] 27th March 1997. Do you have that?
117] A: Yes, I have it.Yes.
(181 Q: Is this a letter you have seen before?
(19] A: I probably have, but I do not actually recall it.
1201 (3.00 pm)
1211 Q: That leaves me in a little bit of a difficult position.
122] You probably have, but you do not recall it.Are you
(23] saying that you probably did because you reansewhat
124] the nature of the letter is?Are you saying to me that
(2'5:J you knew that there came a time whenJohn Donovan
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111 his disputes. I cannot remember what the sequencewas,
121 but this is one that is coming to a conclusion.The
(3] letter of agreement is undatedbut it turned into a
141 court order behind the next tab, tab 5,
~l in October 1996.
161 A: Right.
[7] Q: You do not seem to have a recollection ofhowyou came

,,-- ra1 to be named on there or why you were signing it. Let me
J help you, if I can.

1101 Itwas the case, was it not, that Shell required
1111 any settlement to be comprehensive and that, since
1121 you had an outstanding claim for some of the proceeds in
1131 that dispute, it was suggested, and you acceded to the
1141 suggestion, that you should become a party to the
11'51 settlement agreement?
[16] A: Yes.
117] Q: That is more or less how you remember it, is it?
[18] • A: Yes.
119] Q: During this period, this period being 1996, and I am
(20] speaking in terms of a calendar year, youwere still in
1211 communication withJohn Donovan, were you not, on the
(22] subject of the Shell Smart Scheme?
(23] A: Yes.
1241 Q: So far as youwere aware, he was continuing to build his
12~ case against Shell during that period and he was asking
______________________P_ag_e_14_2_/ Page 144

111 unveiled his claim to Shell in writing and that you see
121 this letter and you assume, therefore, that this is a
131 letter you will have seen before? Is that your
(41 position?
[p] A: Yes, that John has probably said to me, "Look, this is
[6] the letter that I had to send to Shell".
[7] Q: Right.
181 A: But I certainlywould not have absorbed it.
[91 Q: BeforeJohnDonovanwrote this letter to Shell, hewould

1101 have had discussions with you and he would, would he
1111 not, have cleared the text ofitwith you to see whether
1121 it tallied with your recollection?
113] A: Yes, probably. I do not recall if that was the case,
(141 but yes, probably.
11'5:J Q: Let us see howmuch of this.-:
(16] A: Certainly if I ammentioned in the letter, that would be
117] sure.
(18] Q: Well, you are mentioned in the letter.
l19J A: Right.
1201 Q: Has anybody told you thatI was asking questions about
1211 this letter yesterday?
1221 A: No.
123] Q: Perhaps I had better ask you then specifically:which
[24] portion of the transcript for yesterdaywas it that you
12~ read?Whatwas the subject matter you read about?
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111 A: It was the latter part dealing with discussions that
121 I had with Paul King. In fact, it is a similar subject
131 that went on again this morning.
141 Q: So you read the evidence relating to the two letters,
[5] both ofwhich bear your name, I think.
161 MR COX: My Lord, there is no secret. I askedmy solicitor
[7] to speak to him about this issue :-:
181 MR HOBBS: I did not suggest there was a secret.
191 MR JUSTICE LADDIE: Alldght,MrHobbs,putyourhornsin.

110J The letter of 24thJuly.
1111 MR HOBBS: Yes, and that was the portion of the transcript,
1121 and you were here this morning to hear further
1131 questioning on that?
1141 A: Yes.
11i;1 Q: Thosewerethedocumentswhichhadyournameoryour
(161 initials on them?
117! A: Yes.
11s1 Q: In terms of this letter, you may or may not have seen
119] this before? You think you probably did, but you cannot
(20] be certain foc the moment?
1211 A: Yes, I would say that almost certainly I must have read
(221 it at some point because it does involve me and, as you

,..__·-11 quite eightly say,Johnmay have said to me, "Where
•l you are mentioned, does that fit in rightwith your

l21iJ recollection of things?".
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111 Q: Absolutely. Here we are in 1997.This claim has been
(21 brewing for three years and during that period he has
131 been in frequent communication with you. It would be
[41 strange and illogical, would it not, if he did not in
[5] fact touch base with you closely on this letter at this
161 time?
[7] A: Yes.
(81 Q: Right.There are just a couple of points I would like

1 to drawyour particular attention to. Look at the top
1101 of page 2.This is Mr Donovan's letter to the Chairman
1111 of Shell UK:
1121 'We have contacted a number ofpotentialwitnesses
113] including Shell and senior agency staffinvolved in
114] 'Project Hercules'< your code-name for the Smart
[11iJ project.They confirm that Mr Lazenby headed up the
116] project team and that Smart was designed From the outset
l17J to eventually become a consortiumpromotion.This is
1181 further confirmed by a recent report in 'Marketing
1191 Week' ... "
(201 Just concentrating on that top paragraph, those
1211 are matters that John Donovan had made you aware of over
1221 the years, had he not, that he had made enquiries of
[231 potentialwitnesses?
(24] A: Yes.
[21iJ Q: Right.Amongst the witnesses that he had spoken to as
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111 he was putting his case together for this claim, there
(2] was Paul King,was there not?You knew about that?
131 A: Yes.
141 Q: Yes,andthe,rewerepeoplefromSeniorKingwhowereone
11iJ of Shell's agencies at one particular point in time, and
161 you knewabout that, did you not?
17! A: Iwas aware of those, yes.
181 Q: Yes, andwere there any other names mentioned in that
19! connection that John Donovan told you that he had been

11 DJ approaching in connection withwhatwe see here as
1111 Project Hercules?
1121 A: Not that I canrecall.
[13] Q: Right.The positionwas, as stated here, that the
114] information that he told you he had received from these
111iJ people was that project Smartwas designed from the
116J outset to eventually become a consortiumpromotion,was
117] it not?
1181 A: Mmm.
[19] Q: You are saying ,7
[201 A: Yes.
1211 Q: It will not come on the transcript if you do not say the
1221 word "yes".
1231 This, in fact, is the nature of the information
(241 that he was telling you he was receiving from the people
(2liJ that hewas communicating with over this period ofyears
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111 that he was investigating the Shell Smart Scheme;
[2] correct?
[31 A: Yes.
141 Q: There are a number of letters down here. I could take
l5J up a lot of time going to the various bundles with you
161 in relation to these letters, but I just want to see
(7] where we are getting to. Do you see that number 5 on
181 that page 2 is a letter to Sainsburys, dated 24thJuly?
l9J A: Yes.

1101 Q: I will just read you the text:
1111 "On 24thJuly 1990, we sent a further letter to
[12] Sainsburys following discussions whichMr Sotherton and
1131 I had withMr Brian Horley, theirAdvertising and
(14] Marketing Manager.We sent with the letter a copy of
111il Concept 4 From the October 1989 proposal plus the cover
(16] page of the proposal."
117] Now, From that description there and fromwhat
(18] you have heard in court and fromwhat you read in
119] yesterday's transcript, you knowwhat that letter is:-:
(20J A: Yes.
(21] Q: ,7what that letter reference is, do you not?
1221 A: Yes.
123] Q: If you turn the page and flick, as it were, between
(24] page 2 and page 3, you will notice that there is no
(2liJ mention in this letter of the other letter of 24thJuly
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111 1990 that you heard so much about, which is the letter
(21 to King at Shell. It is not mentioned here.
131 A: No.
141 Q: I will not beat about the bush with you on this. It is
[6] a matter of considerable surprise to me,where I am
1s1 standing, that John Donovan should have unveiled his
[7J claim in this letter in 1997 and yet not put in a
101 reference to that letter of 24thJuly 1990 toMr King.
(91 Af'e you surprised to see that it is not mentioned here?

1101 A: I am not sure of its relevance, so I 7
1111 MR JUSTICE LADDIE: Mr Hobbs, this is an important issue.
1121 I thinkyou really ought to show him the letter so that
113] he has it fully in mind. He has been sitting in the
114] spectators' section.Why not let him see the document,
11i;i so he knows what it is, and then he can express views as
116] to whether he is surprised it is left out.
1111 MR HOBBS: Right. For that purpose we need volume El,
1101 please.
1191 MR JUSTICE LADDIE: El/446.
(20] A: It happens to be already open.
1211 MR HOBBS: What do you say now?
[22] A: It happens to be already open.
-- 11 a: Good.You are one jump ahead ofme. El/446 is a letter

• •➔J to Paul King and it has your signature on the second
12i;i page?

111 A: Yes.
121 Q: It is supposed to be recording the existence ofan
131 option agreement concluded between Don Marketing and
141 Paul King on behalf of Shell UK, on 24thJuly 1990.
[6] That is what it appears to be recording to me, all
161 right?
[7) A: Yes.
181 Q: Right. Let me ask you, do you have any recollection,
(9] independently of this letter, of any such option

1101 arrangement having beenmade?
1111 A: Yes, but very little.
1121 Q: What little do you recollect?
113] A: Well, the fact that there was an option that was taken.
114] The exact timings I would not like to guess at.
11i;i Q: The exact timing of the option?
(16] A: Yes.
117]. Q: Youwould not like to say for certain that itwas at the
1101 date of this letter, the apparent date of this letter
119] then?
1201 A: Well, I would say that, as the letter refers to it at
1211 that point, that yes, that would be 7
1221 Q: Right, okay, well you see 7
(23] A: I think theremayhavebeensomediscussionbeforehand,
1241 you see.
(2i;J a: Yes. Look, the point that brought me to this letter

______________________P_ag_e_14_9_1 Page151

111 A: Yes.
121 a: This is a letter that you must be pretty familiar with?
[3] A: Yes, reasonably so.
141 Q: Pardon?
[6] A: Reasonably so.
16! a: When did you last read it before you read it there?
[7J A: Probably earlier in the year.

....... 18] Q: I cannot hear you, I am sorry?
J] A: Probably earlier in the year.

1101 a: When did you last read it before that?
1111 A: Probablywhen it was written.
1121 Q: What, eight years ago then?
113] A: Yes.
114] Q: Right.You have read the letter recently, have you
11i;i not7
116] A: Yes, I have.
1111 Q: ,7 before just sitting there now?
1101 A: Yes.
119] Q: This letter seems to be recording a communication of a
1201 conversation between yourself and Paul King?
1211 A: Yes.
1221 Q: One aspect of it on the second page, at 447, is an
(23] option arrangement?
[24] A: Yes.
12/il Q: You see that option arrangement, do you not?

Page 150

111 was, do you remember, I was showing you the other letter
121 in the bundle X file?
13! A: Yes.
141 Q: If you still have that, I was asking you to, as it were,
[6] flick between pages 2 and 3 of that X file letter.
161 A: Yes.
(71 a: Flicking between pages_ 2 and 3 of the X file letter,
18] I was telling you, and I said I would not beat about the
(91 bush on it, that I am very struck by the fact that there

1101 is no mention in this letter, where John Donovan is
111 J unveiling his claim, there is no mention of the letter
1121 you have open in front ofyou in the other bundle.
1131 A: Right.
1141 Q: Do you find that odd?
11i;i A: In cerrospect, I guess yes.
116] a: Lmean.Jt is-,
[17] A: It seems as though it ought to be there.
118] Q: Well, an option agreement ,7
119] A: Yes.
1201 Q: 7 over the very thing. For goodness sake, if there was
1211 one place where it ought to bementioned, you would
(22] agree withme it is in this letter, is it not?
(231 A: Yes.
(241 Q: Absolutely.
12i;i A: Yes.

Page 152

Smith Bernal Rep.(0171-404 1400) Min-U-Script® (40) Page 149 - Page 152



Shell UK Ltd June 18, 1999

111 Q: Me you able to offer my Lord any explanation as to why
121 it is not in this letter, this letter being the X file
131 letter? I know you did not write it.Are you able to
141 offer my Lord any explanation at all as to why it was
[5] not in this letter?
161 A: No, I do not think I am.My recollection of all this is
[7] fairly poor anyway.
181 Q: Is your recollection ofevents poor on the meetings back
(91 in 1992 as well?

1101 A: Yes, with a few highlights that I can remember,
1111 Q: Right.Anyway, I think we can agree, can we not, that
1121 we are both mutually surprised by the absence of any
[131 reference to that letter of 24thJuly that you have open
[141 in the other bundle?
11i;1 A: I should think, if it is that important, it ought to be
1161 there, yes.
1171 Q: Agreeing on that basis then, can I put it to you quite
1181 formally .-: and I think you know what I am about to say,
119] do you not?
(20] A: (Witness nods)
1211 Q: You are nodding in agreement.The reason it is not
1221 mentioned in this letter is because it was not in

.,...:_~31 existence at the date of this letter; what do you say?
•l A: Certainly not the case.

111 producing my statement, that any of this material has
121 actually come to light again.
131 a: On the X file letter which we had open on page 2, item 5
[41 is the letter at 449 in the other bundle to
[5] Brian Horky.
161 A: Yes.
[7] Q: So you will, will you not, have been aware of the
[BJ existence of the reference, at least, to that letter on
[9] 27th March 1997 or some time shortly before?You will

1101 have known,will you not?
1111 A: Sorey, would you put the question to me again?
1121 Q: Yes.You have a letter at 449 of the big bundle.
l13l A: Yes.
114] Q: At 449 of the big bundle, it is a letter to Brian Horley
11i;i of Sainsburys?
(16] A: Yes.
117] (3.15 pm)
118] a: Okay. On item paragraph number 5, page 2 of the letter
[19] of 27th March, that I have open in front of you in the X
1201 file, item 5 is that letter?
(21] A: Yes.
1221 Q: All right? I thought we had reached a position where
(231 this lertec-, that is the letter of 27th March 1997 :;-
1241 it is likely to have been discussed with you before it

~ Q: When you say "certainly not", when did it come into l12i;J was sent?
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111 existence?
121 A: At this point in time.
131 Q: Did it?
141 A: 24thJuly or thereabouts.
[5] Q: Did it?
161 A: Certainly.
[7] Q: Mr Sotherton, it is not too late to recognise the
(81 position.Will you please now confront this issue? Was
11 the letter that we have open of 24thJuly 1990, was that

1101 letter written long after 1990 and signed by you long
1111 after that date?
1121 A: Certainly not.
113] Q: I see.You are going to main tain in evidence, are you,
1141 that the letter of 24thJuly 1990, in 446, that we have
11i;i open, and the letter that you have heard about this
1161 morning on 449, that both of those letters were written
1171 as they purport to be written]
11a1 A: Definitely.
[19] Q: How certain are you?
(20] A: I am very certain.
1211 Q: What makes you so certain?
(22] A: Because the letters would have been produced at the
123] time. I certainly never had sight of those letters for
(24] any reason at all :;- were filed by John Donovan
12151 somewhere.-: and it is not until more recently, in
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111 A: Yes.
121 a: Right.Now, assuming it to be quite likely that the
(3] letter was discussed with you before it was sent, it is
141 equally likely, is it not, that you would have seen and
[51 looked through the letters which he itemises in that
161 letter under paragraphs 1 to 14?
[71 A: No, it is not. It is not necessarily likely that that
1a1 would have happened.
19] Q: It is not?

1101 A: No.
1111 Q: You see, he is mentioning your name in a number of
112] places?
1131 A: I know he does and I certainl y would take John at his
[14] word. If he has included a reference to me in here,
11i;1 I would not need to double-check it. IfJohn has put in
1161 here a comment relating to me, I would trust him, that
1111 the comments that he made were accurate. I would not
118] have to go to.files and double-check what he had
119] written.My interest in it was not that great.
1201 Q: Tell me why your interest in it was not that great. He
(211 had been speaking to you on and off over a period of
1221 what, possibly three years by now?
(231 A: Yes.
1241 Q: But your interest was not that great?
[2/j] A: Not really, no.
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11] Q: Whatwasyourattitudethen? "Whyis thismanbothering
(2] me?"
131 A: No, it was not. It was I was keen to see justice done
141 for what appeared to bemore taking ofDon Marketing
[5] concepts.
16] Q: Howkeenwereyouthen;wercyounotkeenenoughto take
[7] an interest in the contents ofhis letter of 27thMarch
181 1997?
l9J A: Certainly, but from the sidelines.

110J Q: Yes,butyoumusthavebeenkceninknowingwhathewas
1111 saying in support of the claim to put the record
[12] straight, as you would say?
1131 A: Yes, I suppose to a degree.
l14J Q: Why do you need to suppose? Canyou not remember?
11i;i A: I do not remember the occasion ofreading the letter,
116] no. I do not attach great importance to it. I have not
l17J had the interest in it to want to follow it.
(18] Q: You have not?
11e1 A: No.
[20] Q: Sowhatwas thepurposeofhim ringingyouup onandoff
1211 over all those years?
(22] A: Justto updateme andletmeknowwhatwashappening.
'1 Q: Whyanearth shouldhehave thoughtyouwanted to know

. •l if you did not have an interest in it?
(2/j] A: Because I was involved in the previous historywith it.
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11] Q: Absolutely. So you think it more likely than not you
(2] would have gone through this checking to see whether
131 anything had been left out?
141 A: No, not whether anything had been left out. I said
IJil whether it was spelling mistakes or words had been left
161 out. If it did not read right, grammar.
[7J Q: Okay. So you thinkit is more likely than not you would
181 have gone through this with an editorial eye?
(9] A: There is a very good chance of that, yes.
[10] Q: Not only going through itwith an editorial eye, but you
1111 will have also surely at the same time have been reading
1121 it with a view to the accuracy of its contents, would
113) you not?
114] A: Reasonably so, yes.
11r;i Q: You are not his proofreader, are you?You are going to
116] read this letter both for editorial accuracy and for
117] truth and accuracy of its contents.You must have done
118) that, must you not?
119) A: To a degree.
(20) Q: To what degree?
1211 A: To a very small degree.
(22] Q: How small is small?
(23) A: Johnwould have given it to me to read, look through,
(24) and say, ''Does that sound right to you, does it look
12r;i eight?" I would say, "Yes, it sounds okay to me".
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[1) Q: Right1 So you are telling my Lord that this letter,
(2J 1 thinkyou have agreed that you aremore likely than
13) not to have been aware of the existence of this letter
[4] in March 19971You are therefore more likely than not
[5] to have been aware that he was about to tackle Shell
[6] again; yes?
[7J A: Yes1
'8] Q: You would have been aware that more likely than not it
',J concerned you, because it was a series of incidents in

110] which youwere directly and personally involved?
1111 A: Yes1
[12] Q: He take steps, does he not, more likely than not to keep
113) you informed ofwhat it is he is about to say to Shelli
1141 A: Yes1
l1r;J Q: And he is putting your name in the frame in that
116] connection?
117] A: Yes, and he is keeping me updated on that basis, that
118) "You are involved with this, or you were there, here is
[19) your update"1Almost certainly, at the same time,
(2.0J probablyJohn would have asked me to check spellings[
(21) Q: Why is that?
(22] A: It is just something that we have always done over the
(23] years, with letters1 I would check spellings1The
(24] computer does it now, more so1 Had anything been left
[2liJ out, was anything was misspelt?
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111 Q: M:r Sotherton,youwentthroughitwitha fine toothcomb,
(2] did you not?
[31 A: I would not need to.
(4] Q: You did, Mr Sotherton?
[5] A: I did not.
[61 Q: You did?
[7J A: I would remember it if I did.
181 Q: Mr Sotherton, in order to carry out the kind of
[91 editorial exercise that you have described, checking for

1101 typos and grammar, youwould inevitably at the same time
1111 have gone through it with a fine toothcomb for its
1121 content, would you not?
113] A: No, a fine toothcomband absorbing someofthe content
114) ofit. I certainly would have absorbed the content of
11r;i it at the time. But as for checking what is or is not
11eJ in the letter, no, I certainlywould not have done.
117] Q: You saidyouhadabsorbedsomeofitscontent.Howdoes
[181 this work? That you are editorially examining line by
[19] line for accuracy of language and yet you are only
120] absorbing parts of the meaning andmessage of the text?
1211 A: Correct,
(22] Q: Only parts of it?
(23) A: Yes. Especiallywhenmy name appears.
124] Q: Yes, of course. Especially when your name appears. So
(2liJ I look at this, do I, as if it is a variegated leafwith
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111 some dark patches where you have absorbed information
(2] from it and light patches where you have not. Is that
131 howyou are asking us to look at this document?
141 A: I am not asking you to look at the document.That is
ll'iJ probably how I looked at the document.
[61 Q: Okay. Doing the verybest you can,which bits of it do
[7] you thinkyou absorbed from the text of it? Give us the
101 edited highlights?
(91 A: Shall I look over it and give you an idea ofwhat might

110J have been the situation?
1111 Q: Yes,please.
1121 A: Certainly the third paragraph,which opens, on page 1:
1131 "We presented to Shell two alternative executions
114] of our proposals."
11~ Q: Thankyou.
116] A: I have absorbed abitofthatbecause Iwouldhaveknown
1111 which the two alternatives were.
1101 Johnprobably would have told me on the first
[19] paragraph on page 2 that he had contacted potential
120] witnesses.
1211 Q: Youwould have noted it?
1221 A: Heprobablywouldhavementionedthosetomeandwho
~"31 theywere at the time.
Al Q: Goon.
(2~ A: I probablywouldnot have put toomuchin store onthe
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[11 list of letters because theywere past history.
[2] Q: Except for the one in particular at 5 that has your name
131 on it?
!41 A: Yes. But then again, that was past history.
ll'iJ Q: So you thinkthat because it is past history you might
161 not have put muchweight on even that reference in that
[7] letter?
(8] A: Yes. Not from a personal point ofview, certainly not.
.31 Q: Giving it yora best shot now, do you thinkyou actually

1101 looked at a copy or asked to see a copy of that letter
1111 again at the time of this letter?
1121 A: I would not have asked to look at any copies of any of
1131 those letters.
[141 Q: You would not?
11~ A: No.
1161 Q: But you had no recollection of the actual contents of
1171 that letter independently ofwhat he is writing here
1101 then?
11e1 A: No.
1201 Q: You did not want to see a copy of it to check it out,
1211 refreshing yourmemory?
(22] A: Not at all. It did not need to be put into mymemory.
(231 I was merely reading this letter.
(241 Q: Carey on, please.This is a veryuseful exercise.
(2p] A: All of the letters really that are contained in that,
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111 I would not have paid too much attention to.
121 I certainly would have read the similarities page, which
131 is page 5.
!41 Q: Right.Fromwhatparticularperspectivewouldhaveread
[51 that page?
161 A: As the heading says, 'The similarities between DM's
[7] proposals and the Smart Consortium".Just for personal
101 information as to what are the differences.
191 Q: Look at item (e) on that page, by the way. Do you see:

110] "Uses a multipurpose Smartca:rd which can
1111 accumulate points and capture customer data. DM
1121 discussed the technology for a Shell consortium
1131 Smartcard in 1990 with a security print plcwho
114j specialise in supplying loyalty cards. Mr Paul King was
(1~ present during one such discussion at the printers'
[16] factory."
[17] Do you remember such an event in 1990?
1101 A: No, I do not. I do not think it involved me.
11 eJ Q: Doyouhave anyknowledgeorawarenessofanyinitiative
1201 on the part of Don Marketing in 1990 with regard to
1211 Smartcards?
1221 A: Yes, therewere various-,wewere continuing to lookto
1231 new technology and take an interest in it fromwherever
(241 it was coming from.
12~ Q: Tell me more.
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111 A: I cannot really remember a lot about it, to be honest
121 with you.That is an area that probablyJohn Donovan
131 dealt with more than I did.
!41 Q: You were not a very crowded office, were you?
C5l A: No.
[61 Q: It was about s1:x ofyou at times, yes?
[7] A: Probably, yes.
181 Q: You really knewwhat was going on around you?
191 A: Basically, yes.

1101 Q: What I am really asking you is, is it your recollection
1111 that in 1990 there was discussion about the
1121 technological aspects of Smartcardswithin Don
[13] Marketing?
[14] A: I cannot remember.
11i;J Q: Okay.What do you think .-:-
1161 A: Did you wishme to continue through the letter?
1111 Q: Yes, please.
1181 A: I probablywould have taken interest in page 9.
11s1 Q: Yes.
1201 A: Where we have a list of:-: ,
1211 Q: What was about to happen?
1221 A: Yes.
[231 Q: Did you,in fact, take a sufficient interest to know
124] what did happen in the aftermath of this letter in
[2p] 1997/1998?
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111 A: Do you mean did I follow it up?
(2] Q: Yes.
131 A: No.
141 Q: Did you hear about it; didJohnDonovan keep in touch
1151 with you?
161 A: He almost certainlywould have updated me.
f7l Q: So you knew about the campaigning, and so on and so
181 forth, that occurred in 1997 and 1998, did you?
191 A: I am sorcy?

1101 Q: Didyouknowaboutcampaigning byJohnDonovanduring
1111 1997 and 1998,in support of his claim?
1121 A: Yes.
1131 Q: He kept you informed?
1141 A: Yes, reasonably so.
11~ Q: Do I get the picture correctly that he has kept you
(16] informed of developments at every stage, every time
(17] there was a development from 1994 onwards?
(181 A: Iwould not say necessarily every stage but certainly
1191 the majority ofmajor events.
(201 Q: Go back to page 7 of the letter you have open in front
1211 ofyou.You would have:;-
1221 MR JUSTICE LADDIE:Was that page 11?
-.,31 MR HOBBS: 7, the bottom two paragraphs there. These are

.Al matters that youwould have taken an interest in,would
[2p] you not? Look at the one that says:

Page 165

111 Q: There came a time, did there not, in the course of this
121 present litigation leading up to the trial inwhich you
131 prepared a witness statement?
141 A: Yes.
1151 Q: Just describe, please, the exercise as you remember it
161 of preparing that statement. First of all, did you
f7l write your own statement?
181 A: No, only some parts of it, handwritten.A very small
191 part of it.

1101 Q: Did you sit downwithJohn Donovan and discuss the
111 J contents ofyourwitness statement before you finalised
(121 it?
1131 A: Yes.
114] Q: How frequently did you sit downwith him for that
11~ purpose?
1161 A: Three or four times.
1171 Q: Were these fairly long sessions; were these a couple of
118] hours at a time,more than a couple of hours at a time?
1191 A: Probably a couple ofhours,maybemore, onone or two
1201 occasions.
1211 Q: On thoseoccasions,youwereconsideringnotonlywhat
122] you would be saying in your statement but what he would
123] be saying in his statement; correct?
(241 A: Yes.
12~ a: Onthoseoccasionsdocumentswere tabled,were theynot,
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111 'The Megamatch option for Shell-led promotion
121 consortium issuing and redeeming a common promotional
(3] currencywas also touched on in discussion with you in
141 May 1995."
1.51 That is surely something you would have taken
[6] notice of because it was during this period that you had
f7l a financial interest in the claim that he was making in
_ (8] his then pending disputes against Shell?

11 A: ItwouldhaveinterestedmeinMay 1995 butmaynothave
1101 interested me so much in March 1997.
1111 Q: Right. Okay. I think you are saying to me that you did
1121 not take much interest inwhat was said in that
1131 paragraph in terms of content?
1141 A: I do not think so, no.
11~ Q: In the bottom paragraph, is there anything there on
1161 page 7 that you would have takenmuch interest in in
1171 this connectionwhen reading this letter?
(181 A: Only the-last three lines would have interested me.
1191 Q: Right. Because that is the stuff that involved the
(20] earlier claims and part of those earlier claims was your
1211 claim on the periphery?
1221 A: Yes.
1231 Q: Anyway, can we take it that this letter is as proof-read
(241 by you, even if not as fully digested by you?
[2~ A: Yes.
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111 so that you could look back at the documents you were
121 referring to in your statement?
(31 A: Yes.
141 Q: And documents that he was proposing to refer to; they
IP] were tabled and you looked at those as well, did you
1s1 not?
f7l A: Yes.
181 Q: So the statements that you both put in represent, as it
[9] were, your respective :;- they accord, do they, with your

1101 respective views as to what happened in times gone by in
1111 these disputes?
1121 A: I think so, yes.
1131 Q: Right. I would like to showyou:;- let me just find
1141 it,-: in the volume you have open, the other volume you
11~ have open,which is El?
116] A: Yes.
1171 Q: I would like to showyou, please, page 450/A.
[181 (3.30 pm)
119] A: Yes.
(20] Q: Do you have that?That handwriting at the top, on the
1211 top eight on that page, whose handwriting is that?
1221 A: That is mine.
1231 Q: Turn the page to 450/B.
1241 A: Yes.
12151 Q: Whose handwriting is that?
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111 A: That is mine.
121 Q: Me the words,ifwe can read them together:
(31 "Meeting with AL [Andrew Lazenby] 24/11/92.
(41 Shell will negotiate royalty arrangement [something]
l5] with us."
161 What is that word, "etc"?
(7] A: I think it is, yes.
181 Q: " ...with us, if they progress scheme probably at
191 future date. Don could work with Shell International to

1101 exploit overseas. Copy of this letter left with AL
1111 [Andrew Lazenby]"?
1121 A: Right.
1131 Q: Right.When was that note written in your handwriting
1141 on the document that carried it?
111>1 A: 24/11/92.
1161 Q: Can you remember writing those words on that paper?
1171 A: Not specifically.
11a1 Q: Or at all?You cannot remember at all, can you?
119] A: Well, the evidence of writing it is there in front of
120J me. I wrote it.
1211 Q: Yes. Can you remember holding a pen in your hand and
1221 writing those words on that paper?
·11 A: No, I do not think I can.
. •l Q: You cannot?
12"1 A: No. But that is how they got there.

111 A: Mmm.
(2] Q: So even if he did not actually instruct you to write
1:11 them, you would have told him, "Here you are, I have
141 written this note on here, it is for the record'?
l5] A: That is right.They are for the record, to be filed for
161 future reference.
(7] Q: You would have brought them.-:- the fact that you had
181 written these words on here ::- to his attention,when
19J you wrote them or soon after you wrote them?

1101 A: Probably.
1111 Q: Right. Giving it the best shot you can, using your
1121 recollection, and concentrate as hard as you can, do you
1131 think you wrote these words during the course of the
1141 meeting with Lazenby or at some time afterwards? Do the
11i;i best you can on this, please.
(161 A: I would say, as I said a moment ago, either during the
1171 course of the meeting or on the return train journey.
1181 I would not have completed the notes much after that.
(191 Q: No.
(20] A: In fact, I can even be more positive, on reflection. It
1211 has just occurred to me that at the time John Donovan
1221 and I, on reaching our destina tion station, would have
1231 gone in separate ways. I would not necessarily be
124] seeing John Donovan the following days, or days to
[215] follow. It is likely that I would give him a
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111 Q: You moved a pen and the words appeared on the paper.
121 Yes, I think we can agree on that. But you do not
(3J remember when you actually wrote those words on there?
141 A: I could have a pretty good guess. I would say that they
l5J were on 24/11/92 and they would have either been written
161 during the course of the meeting or, if not, certainly
171 afterwards on the return train journey home.
ra1 a: You travelled to thatmeeting with John Donovan, did you
J] not?

1101 A: Yes.
1111 Q: And you travelled away from that meeting with John
1121 Donovan?
113] A: Yes.
1141 Q: So ifyou wrote them on your way home you would have
11 "1 written them on the train, in his presence, and he would
1161 have seen you write them, would he not?
1171 A: Probably.
1181 Q: Probably, yes?
1191 A: Yes, probably, yes.
1201 a: Right.
1211 A: It may have been him who told me to write them.
1221 Q: Because there is always a good need to keep an accurate
1231 record?
1241 A: Exactly.These notes actually are for him.
12i;i a: They are for him?
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111 bundle that he would take back to the office and file or
121 act on, or whatever.
(31 a: Right.The bundle, the copy you gave him would have had
141 your note on it?
l5l A: Mmm.
(61 a: The existence of that note on it, since it was for his
171 record, you would have made sure one way or another that
1a1 he knew that the note was on there when you gave him the
[91 documents to take away with him?

1101 A: Probably. He would know, if there was anything
1111 important, that I had made a note on the document.
1121 a: Absolutely.That is the whole point of making the note,
1131 to bring it to John Donovan's attention, is it not?
1141 A: Yes.
111>1 a: And give him a good and accurate record of the point
1161 that you are noting for him?
1171 A: Of course, yes.
1181 a: Right.Howclearly do yourememberthismeeting on 24th
11s1 November 1992, since we have this open in front of us?
1201 A: That was our third meeting.
1211 Q: Yes.Third meeting that year.
1221 A: I thinkwe proposed the Hollywood Collection.
(231 a: Do you have a clear recollection of the meeting, or do
(241 you have any recollection of the meeting?
12/il A: Yes, I have a very loose recollection of the meeting.
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111 Q: Taking it by stages, so that you can help us with your
(2] recollection as it currently is, first of all, where did
131 the meeting take place; do you recollect!
[41 A: Always at Shell House.
llil Q: The parties present were, as I understand it, yourself
161 and John Donovan,Andrew Lazenby and nobody else?
(7] A: Correct,
181 Q: How long did the meeting last?
19J A: Meetings usually lasted about an hour, unless there was

110J any particular points that needed further discussion.
111 l It could go on for an hour and a half.
112] Q: Do you remember going to that meeting and taking
113) anything with you for the purposes of the meeting?
1141 A: Certainly we would have taken proposals and
(1p] what-have-you, anything else that had been requested.
[16] a: You say anything else that would have been requested.
117] Can you identify anything else that you think may have
118] been requested?
119) A: Not off the top ofmy head.
(201 Q: Do you have a recollection of taking anything more to
(21) that meeting than a proposal?
(22] A: Not certainly.This letter would have gone.
·,11 Q: Can you remember that letter being tabled at that
' ,J meeting?
[2p] A: No, I cannot clearly.
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111 content.
121 MR JUSTICE LADDIE:MrSotherton,yousaid "probablywould
131 have" and kept on phrasing your answers "probably would
141 have" and then you have been asked to say how long you
[5] spent on this and you have given us a guess.
161 A: Yes.
(7] Q: I just want to note, do you actually recall discussing
181 this letter at the meeting or are you trying to
19J reconstruct it now? Do you actually :recall.-.-

110] A: I do not clearly recall discussing the letter but it is
1111 apparent that we did discuss the letter because I have
1121 made notes to that effect on the letter.
1131 MR HOBBS: Right. Now, discussion of the matters discussed
1141 in this letter would have involved discussion ofwhat is
11Pl called there, on 450/A, the multibrand loyalty
1161 programme?
117] A: Yes.
1181 a: Is that something you, as opposed toJohn Donovan,would
119] have discussed with Mr Lazenby or is that something that
1201 John Donovan would have discussed with Mr Lazenby?
1211 A: We could both have discussedit,andprobablywould both
(22] have discussed it.
1231 Q: You do not claim, do you, to have been the pe:rson who
(241 devised the multibrand loyalty programme as summar ised
(2Pl in this letter that we have open in front of us?
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111 Q: Can you remember it being the subject of any discussion
121 at that meeting?
131 A: We certainly had discussion that involved the letter.
[4J Q: Tell me what you recollect of those discussions.
[5] A: Itwas with regard to the acceptability of Sainsbury' s
16] becoming involved in promotional games/involvement in a
(7] consortium promotion or scheme.
f81 a: All right. So your recollection is that there was some

,,,__ ,1 discussion of those matters?
t1Dl A: Mmm.
1111 Q: In a meeting lasting about an hour, give or take a bit.
1121 How much time do you think was spent on discussing those
1131 matters you have just mentioned?
114] A: The majority of time would have been spent presenting
11i;i the contents of the proposals that we would have taken.
116J a: Right.
1111 A: Weprobablywould have covered an item like thattowards
[18] the end of the meeting. It could last anything from
119] five minutes to maybe twenty minutes if it was that
1201 interesting.
1211 Q: What is your best recollection as to how long it took?
[221 A: Well, it would be purely a guess.The letter written,
(231 read, being discussed, a two-page letter, maybe 15
(24) minutes, 10 minutes. I cannot recall whether there was
12i;i too much in the way of expansion in the letter or its
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111 A: No, I do not1
(21 Q: And John Donovan is the person who does claim to have
(31 been the devisor of it?

(41 A: Certainly[
[5] Q: Therefore, would I be right in thinking that as between
16] the two of you he is the person who is going to discuss
[7] it, rather than you?

IBJ A: Yesf
19] Q: Right[ Do you have any recollection ofMr Lazenby's

(101 contributions to the discussion on this matter, these

111 l matters in this letter?
1121 A: Only that that are noted

1
1131 a: Onlyrr
114] A: Those that are noted1
115] Q: Right

1
What you are saying here in this note is that

11s1 Andrew Lazenby made some commitment or other that "Shell
117] will negotiate royalty arrangements, et cetera, with us
(181 if they progress the scheme at a future date"?
119] A: Yes

1
1201 Q: Is it your evidence that Mr Lazenby did commit Shell,
(21] then, to make payments in respect of what ultimately
(22] became the Shell Smart Scheme?

[231 A: No, it is said that Shell would negotiate1
1241 Q: All right

1
In principle, he agreed that there would be

(25] remuneration to be discussed rr
Page 176

Smith Bernal Rep.(0171-404 1400) Min-U-S<:rlpt® (46) Page 173 :- Page 176



Shell UK Ltd June 18, 1999

111 A: If they used our scheme.
(21 Q: And you Me saying that that was a matter which was
(31 discussed between your side and Andrew Lazenby on 24th
(41 November, Me you?
151 A: Yes.
161 Q: Right. Could you just look at it from his perspective
[7] for a moment? Here he is in 1992. Do you know, from
181 any discovery documents, what was going on in Shell in
191 1992?

1101 A: No, I have not read them.
1111 Q: Right. Do you know about Project Hercules?
1121 A: No.
1131 Q: No?
1141 A: I am aware of it.
115] Q: Right.
1161 A: The name.
[17] Q: You see,in 1993, Project Hercules was developed and
1181 progressed within Shell and it matured into the Shell
1191 Smart Scheme. Does that tally with what you may have
(20] heard from John Donovan?
1211 A: Yes.
(22] Q: Right. During 1992 work was going on in an earlier

_...:11 phase in relation to that project.This is happening in
,I 1992; all right? Me you following me?

125] A: Yes, I am with you.
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111 Q: Looking at this meeting from Andrew Lazenby's
121 perspective, he,Andrew Lazenby, is involved in
[31 preparatory work which is going in due course to mature
!41 into the Shell Smart Scheme and yet, according to your
[SJ note, he is committing Shell to an agreement in
161 principle to pay money to your company for the use of
[7] that concept?
181 A: If that is the definition of it ~ if that is ultimately

·I the legal definition of it, then yes, that is the case.
(101 I do not attach such importance to it as that.
1111 Q: Tellmewhyyoudonot?
1121 A: Because I think the discussions were much looser than
1131 that.
1141 a: How loose is loose?
115] A: It may or may not happen, therefore no importance is
1161 attached to it, but if indeed we are interested in
1171 taking this one to its ultimate end, then obviously,
11 a1 when the time is right, negotiations will take place in
11s1 terms of payment and overall distribution, perhaps.
1201 a: Do you remember your journey down on the train to this
1211 meeting?
(22] A: No, I certainly do not.
(231 Q: You Me very adaman t that you do not remember the
(241 journey down and yet you remember some aspects of the
(25] meeting?
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111 A: Yes.
(2] Q: Do you, in fact, then remember carrying anything with
131 you to that meeting? Do you actually remember carrying
!41 this letter to the meeting?
ISJ A: I do not remember specifically carrying the letter to
161 the meeting but I know I would have had a bundle of
[7] documents to be taken to the meeting.This obviously
181 would have been one of them.
191 Q: You will have had discussions withJohn Donovan on the

1101 train on the way down as to how you would play the
1111 meeting and what you were going to discuss at the
1121 meeting, would you not?
[131 A: Yes.
1141 Q: That is normal common sense plannin g, is it not?
115] A: Yes.
116J Q: Right. Concentrate now. In those discussions on the
1171 train on the way down, do you have any recollection of
1181 John Donovan saying to you, "He has been in touch with
[19] me and he wants to have a copy of the Sainsbury's
1201 letter"?
1211 A: No, I do not recall that.
1221 a: It was not in fact you then that carried the letter down
1231 to the meeting at all, was it?
(241 A: I may well have done, if I had been given a bundle for
[25] the presentation.We would each probably carry
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111 duplicates.That would be normal for all
121 presentations.We would have copies of all documents
(31 for all those pe,rsons at the meeting, including
!41 ourselves.
151 Q: IfI have the picture correct, you are indicating that
161 it was intended that you would go to a meeting, that
[7] there would be tabled at that meeting a copy of this
[81 letter, that this letter would be read through at that
191 meeting and that there would then be a discussion

1101 between those present at the meeting about the contents
1111 of it?
1121 A: Yes.
113] Q: That must have been, if it happened, the subject of
114] discussion between yourselfandJohn Donovan beforehand,
115J must it not?
116] A: At some point beforehand, certainly.
1171 Q: At what point beforehand, if not on the train journey on
[18] the way down?
11s1 A: I am not sure, when it was put together.
(20] Q: When what was put together?
1211 A: The presentation,the documents for the presentation and
1221 the need for documents for the presentation.
1231 Q: Right. So there must have been some discussion ofwhat
1241 you were going to do with this letter at that meeting.
125] There must have been?
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111 A: Probably, if I look at it logically, I probably would
121 not have had contact with John the day or days before
(31 that. I would probably be making a special journey to
141 go into Shell with this and I believe probably what
ISJ happened is that John would hand me my bundle of copies
161 for the meeting.
[7] Q: All right.You will, of course, have read that bundle
181 because there is no point in going to any meeting
1s1 without reading the papers in advance?

1101 A: I probably would have done that in the train on theway
1111 down.
1121 Q: You would have said to him, "Hey,John, what is this
1131 letter to Sainsbw-y's doing in this file I am reading"?
1141 A: Probably,
115] Q: You would be bound to, would you not?
11 GJ A: If I was not aware of what it was doing there, yes.
1171 Q: How else are you going to be aware it was there! It is
118] not being put there by you at your request, It is being
119] put there by John Donovan at his request, is it not?
[20] A: Yes.
1211 Q: Since are you are going to go to a meeting and you will
(22] want to be properly briefed in relation to it, you are

--:-11 going to say to him, 'John, what is this letter doing in
,] this file?"

(25] A: Yes.
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111 Q: What explanation did you get?
121 A: I do not recall. He may have said, "I am going to
[3] present that to Andrew for X.Y, Z reason". I have no
14] recollection at this time.
ISJ Q: It must follow from that:;- does it not seem logical to
16] you then, if in fact you had no recollection of it, it
[7] is because you were not going to have a speaking part in
181 relation to that letter at that meeting?
l A: Probably.

1101 Q: The likelihood is, on the evidence that you are giving,
1111 that you did not have a speaking part in relation to
1121 this letter and that John Donovan did?
1131 A: Very possibly, yes.
1141 Q: So as between the two of you, he would have been the
115] person primar ily concerned with this aspect of that
116] meeting; is that correct?
1171 A: Yes.
118] Q: Are you aware thatMr Lazenby has no recollection of
119] this document being produced to him at that meeting?
(20] A: I understand that, yes.
(211 Q: Are you aware that he has no recollection of any royalty
122] arrangements of the kind noted in this document on
(23] page 450/B?
(241 A: I am aware that he said that.
125] Q: I am going to put it to you now that in fact this
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111 document was not tabled at that meeting and that there
12] were no discussions of these financial arrangements;
131 what do you say?
141 A: I say, as far as I am concerned it definitely happened.
ISJ Q: I put it to you that it was not.You are not able to
161 say for certain that it was, are you?
[7] A: Yes, because I have this as evidence of the date that
18] this was :;- that the notes was made and the letter was
19J presented.

110J Q: What you are saying is that your only basis for saying
1111 that it was put forward is your own note in the bottom
1121 eight-hand corner?
1131 A: Yes.
1141 Q: And you do not have an actual recollection of putting
115] pen to paper to make that note, do you?
1161 A: No.
1171 Q: Therefore, you cannot say with any certainty when the
(18] document was put before Mr Lazenby, if it ever was?
119] A: Yes,on 24thNovembe,r,whichiswhylmade the note on
(20] it.
1211 Q: You understand that I take a different position on
(22] behalf of Shell. My position to you is that this letter
1231 was not produced at this meeting. You understand that?
1241 A: I understand that, yes.
125] Q: Insofar as what was discussed at the meeting, do you
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111 have any recollection ofwhat other matters were
(2] discussed at the meeting?
[3] A: No, very little at all.
(41 Q: You say "very little" and you have said 'very little"
151 quite a few times.What little do you remember?
161 A: That we presented the Hollywood Collection.
[7] Q: Yes.
(81 A: Thatwepresented a secondpromotion;thatwehad some
[9] general discussion about promotions in general of

110] different types, updating on the previous meeting.
1111 Q: The previous meeting being which?
1121 A: The one that was held in:;- there were three meetings.
11a1 The second meeting that we had.
1141 Q: You had an updating on the June meeting?
1151 A: Yes.
116] Q: Right. Now, do you remember the May meeting?
1111 A: Yes.
118] Q: How clearly do you cemember the May meeting?
1191 A: Not very, but there are a few highlights that I recall.
1201 Q: Give us the highlights.
1211 A: Opening themeeting and tabling a handful ofpromotional
(22] game cards to Andrew Lazenby.
(23] Q: Yes.
(241 A: Him playing the game cards, as they are Irresistible,
(2SJ some time going on, bringing the meeting back to order
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111 so that we got back into the purpose of coming and then
(2] making the presentations that we had for that day.
(31 Q: Yes?
(4] A: I would need to remindmyself ofwhat those were.
15] Q: Do you have any recollection ofwhat those were?
161 A: That probablywas the Nintendo. No, the firstmeeting
[7] was the promotions :;- National Promotions and itwas,
18] fromwhat I recall, a raft of a few promotions,
(9] promotional ideas, andwas being put in as a "test the

1101 water".
1111 Q: This was the first occasion on which you had evermet
1121 Andrew Lazenby,was it not?
1131 A: Correct, yes.
114] Q: He was the newman, he was the National Promotions
115] Manager and you wanted to make a presentation that you
11s1 hoped would be effective to him?
1171 A: Yes.
1181 Q: That is right, is it not? In making that presentation,
1191 was there any discussion of any earlier matters that you
1201 claimed to have discussed with Paul King?
1211 A: I have a very, very loose recollection that we covered a
(22] lot of old ground, if you like.That was our history::-
11 explaining to Mr Lazenby our history with Shell, of the
•l work that we carried out for Shell and what was

125] available.
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[11 Q: But, as far as I can tell, you did not discuss, did you,
[21 any communications you may have had, in particular, with
(31 Paul King on any particular proposalsrYou were going
(41 there to present the ones for which you had a written
15J brief?
16J A: Yes.
[7] Q: That is right. Now, let us see if I can trace for you
ra1 the written brief. If you take volume E2.
,1 MR JUSTICE LADDIE:Just before we do that, have you

[101 finishedwith 450/A?
1111 MR HOBBS: Yes, I have.
1121 MR JUSTICE LADDIE:Just before you do so, it seems to me
1131 that there are a number of possibilities.You have put
[141 to Mr Donovan a certain position that your clients take
[15] in relation to that letter-,
116J MR HOBBS: Yes.
[17] MR JUSTICE LADDIE: ,7 as to its proper date and as to how
1181 it came to be written.You have cross-examined this
119] witness as to his recollection ofwhether or not it was
[20] presented at the meeting.There is a certain lack of
1211 consistency, it seems to me, between the points that you
1221 are putting to the two witnesses on a critical issue.
123] MR HOBBS: I have not finished, because 450/A is a different
124] version of the letter which precedes it, and I am going
(25] back to that.That is why I answered your Lordship
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111 affirmatively.
(21 For the moment, I would like you to take volume E2
131 and turn to page 973, please. (Pause). Do you have
[4] 973?
15] A: Sorey, I thought you said 972.Yes, I have that.
16J Q: It says:
[7] "Strictly confidential, proposal for National
[8] Promotion activity."
191 And in the bottom left-hand corner it says:

1101 "12th May 1992."
1111 A: Yes.
1121 Q: We have the same document. Good.Whenwas the last
113] time you saw this document?
114] A: When I produced a witness statement.
11s1 Q: Right.Turning into it, the handwriting at the top of
116] 975 and the bottom of975, is that yours?
1171 A: Yes.
11a1 Q: Look through it and tell me whether there is any
119] handwriting in there that is not yours. I think it is
1201 all yours, but you can tell me otherwise.
(21] A: Through the entire proposal?
(22] Q: Pardon? I cannot hear you.
(231 A: Are you suggesting through the entire proposal or just
1241 that page?
[25] Q: I will do it with you. On page 975, that is your
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111 handwriting?
(21 A: Correct.
131 Q: The first proposal in the text there is Megamatch; do
(4J you see that?
15] A: Yes, on page 975.
16J a: That is it.Then there is a graphic on 976, and that is
[7] a Megamatch graphic.We can see that.
181 A: Yes.
19] Q: Then the second of the two proposals discussed at that

[1 OJ meeting is on 977 and that is the ShellTreble Chance
[111 proposal. Do you remember that one?
1121 A: Yes.
1131 0: There is a graphic for that on 978.
114] A: Yes.
l15J Q: It looks to me as though, on 979, the Pools coupon prize
[161 is all part of the graphic game we have seen on the
117] previous page.
118] A: Yes.
1191 Q: Look at the bottom:
[20] "AL says soccer theme produced poor resulrs in
[211 research."
(22] So he is showing negative inclinations in relation
[23] to that proposal?
(241 A: Yes.
(25] Q: Then, on page 980,youhave a conclusionparagrapnand
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111 you have:
(2) "RGS mentioned multicard ... ", what is that?
r-il A: "Multibrand".
141 Q: "... loyalty card scheme presented to Paul King.
ISJ Andrew Lazenby said Shell could be interested, but at a
161 later date.Will ask Paul for proposal to make sure it
(7) is retained for long-term"?
181 A: Yes.
(9) Q: Is that your handwriting?

1101 A: Yes.
1111 Q: Will you have written that note at that meeting?
1121 A: Yes, or on the train on the way home.
[131 Q: Will you have brought that note to the attention of
1141 John Donovan at or shortly after the time you wrote it?
115) A: I think he would have been aware of it at the time and,
(16) therefore, probably I would not have made a special note
117] to bring it to his attention.
1181 Q: What, you think he would have seen you write the
1191 manuscript note on there?
1201 A: Possibly.
1211 Q: Right. Now, this refers to the multibrand loyalty card
(22) scheme presented to Paul King?
·-11 A: Yes.
•I Q: No mention there ofSainsbury's proposals or anything of

125) that kind, is there?
Page 189

111 A: No, I think not.
121 Q: You think not. Right.Turning, therefore, to page 981
131 for a moment:;- are you with me? 981.
141 A: Yes.
ISJ 0: This is a:;-
161 A: Oh. I am not sure.
17J Q: What are you not sure about?
181 A: What is 981? Okay, I have found it.
191 Q: It should be headed "DonMarketing Promotional Games".

1101 It is a Don letter, signed by John Donovan, 14th May?
1111 A: Yes.
1121 Q: This follows on from that meeting in May?
1131 A: Yes.
1141 Q: "DearAndrew, Roger Sotherton and I would like to thank
11SJ you for the time you gave to our presentation.With
[16) your authority, I will now be contacting the various
117] potential partners we discussed in relation to the
1181 multibrand proposal. I will supply them with outline
1191 proposals, plus invitations to attend exploratory
(20) discussions at Shell-Mcx House in June as per
1211 instructions."
1221 A: Yes.
(23] Q: Do you remember what that is about?
124] A: Yes.
(25] Q: Tell me.
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111 A: Not within the notes that I have written.
(21 Q: No.There was not in fact any discussion about the
[31 Sainsbury's communications or correspondence at this
141 meeting at all, was there?
[5) A: Not that I have noted.
161 Q: No. If there had been, you would have noted it, would
(7] you not?

,,,...._ f8J A: Probably, if there was any significance in it, yes.
1 Q: You see, you did not go to this meeting with any

1101 Sainsbury's letters or anything of that kind
1111 supplementing the written proposal, did you?
1121 A: It seems not.
1131 Q: No. If there had been a requirement to follow the
1141 meeting up with any Sainsbury's material, that is
[15) something that would have been noted down on this
1161 document, would it not?
117] A: Not necessarily; but probably.
118] Q: You would have-,
119] A: Sometimes I had separate notes. Action noteswere kept
1201 to one side and notes for file would be written into
(21] something like this.
(22) Q: At this meeting, the May meeting that we are discussing,
(231 where these proposals were put, can we agree that there
(241 was no discussion of Sainsbury's communications between
(25) Don Marketing and Sainsbury's?
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111 A: That follows on from a note I have made here on
(21 page 975.
r.Jl Q: Yes.
141 A: 'JAD to contactWoolworth, Safeway, Little Chef, Sun."
[51 Q: If you care to just keep a finger in 981 and go to the
[61 preceding page, 980/C :-:-
171 A: Yes.
181 Q: ;-:- that is Andrew Lazenby's note, that is his
19J handwriting?

1101 A: Yes.
1111 Q: His second bullet point at the bottom:
1121 'They to develop Megamatch to named partners."
1131 All right? 'They" meaning your side, Don:
[141 'They to develop Megamatch to named partners".
115) A: I have it.
1161 Q: There are three bullet points at the bottom.
1171 A: I cannot read the second but last word.
1181 Q: Theficstis"Reconvenedweekcommendng Lstjune'vThe
1191 second one is 'They to develop Megamatch to named
(201 partners".
1211 A: It was the word "named" that I could not read.
1221 0: Okay.The third is "AJ Lazenby to appro" :-:-
1231 approve ,7 "competitions". Looking then on page 981
(241 again, the first paragraph accords with your
125) recollection as to what the outcome of the meeting was,
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11] Q: That is not the kind of thing you would do anyway, is 111 MR HOBBS: Yes.
(21 it? You would go to a meeting and you would knowwhat (21 MR JUSTICE LADDIE:We will leave it like that. I would
131 it was you wanted to talk about.You would not, as it 131 like to see leading counsel in my room, please.
141 were, simply switch to another important topic on the 141 (4.15 pm)
15] spur of the moment without having discussed it with IS] (The court adjourned until 10.30 am
161 John Donovan first, would you? 161 on Monday 21stJune 1999)
(7] A: I have been known to. [7]

18] Q: But on this occasion it did not happen, did it? 18]

19] A: No. 191

1101 Q: Right. Let us close up. 1101

1111 MR COX: I wonder ifmylearned friend could put to him the (11]

1121 corollaryof that question. 112]

113] MR JUSTICE LADDIE: Let him do it his ownway. If, at the 113]

114] end of the day. he has not done it properly,Mr Cox -: 114]

115] MR COX: I beg your Lordship's pardon. I am forgetting your [15]

116] Lordship is in charge. It is not a jury. 116]

117] MR JUSTICE LADDIE: It feels like it. But it is not.At 117]

118] the end, Mr Cox, if you think something has not been put (18]

119] fairly, you just remind me. 119]

(20] MR HOBBS: I am about tomove to another topic and I know (20]

1211 I will not finish it in five minutes. (21]

(22] MR JUSTICE LADDIE: Let us not start it then.Just remind 122]

•~31 me, before we rise, the letters you were putting to (23]

11 Mr Donovan in cross-examination, the 24thJuly letters, 124]

(25] those are letters which you told me were not to be found 125]
Page 197 Page 199

111 in Shell's discovery? [1] MR JOHNDONOVAN (continued)
12] MR HOBBS: Before I say "Yes, that is correct'< 12] Cross-examination by MR HOBBS (continued) 1
13] MR JUSTICE LADDIE: 449 and 446. [31 Re-examination byMR COX 96
14] MR HOBBS: Yes, theywere sent to uswith the letter before 141 MR ROGER GEOFFREYSOTHERTON (sworn) 125
15] action, my Lord. One of themwas. Otherwise .-: ISJ Examination-in-chief by MR COX 125
16] MR JUSTICE LADDIE: They are not to be found in-: !6J Cross-examination byMR HOBBS 126
[7] MR HOBBS: No. [7]

18] MR JUSTICE LADDIE: Andyouhavemadeyourpositionclearto 18]

JJ Mr Donovan.The document which contains Concept Four, [9]

1101 is that one which was found in Shell's discovery? [10]

111] MR HOBBS: I am told that it is only the one that was sent 111]

1121 to us with the letter before action as well. [12]

[13] MR COX: My Lord, I have checked this. I see MrJoseph has 113]

[14] just given instructions. If it assists, I hope it is 1141

[15] right that our position is the only documents ofConcept (15]

[16] Four, the letter of 24thJuly, the letter of 20th July, 116]

[17] have been ones that we, in the past, have supplied to (17]

[18] Shell's solicitors.Therefore, there are no documents 118]

[191 coming from Shell delineating or relevant to this 119]

[20] concept. (20]

[21] MR JUSTICE LADDIE: Does that include 981? Can you just 121]

:221 look at 981? Is 981 a document which was.-: (22]

23] MR COX: That I have not checked. Concept Four I have. (23]

24] MR HOBBS: 981, the letter I am told was in our discovery. (24]

25] MR JUSTICE LADDIE: Fine.That is all I wanted. 125]
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